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Abs t rac t  
Control  s t r a t e g i e s  f o r  nonpoint source a g r i c u l t u r a  1 p o l l u t a n t s  r e l y  
h e a v i l y  on f e d e r a l  and s t a t e  s o i l  conserva t ion  agencies .  D i f f i c u l t i e s  i n  
accomplishing p o l l u t i o n  c o n t r o l  g o a l s  r e s u l t  from long s t and ing  adminis t r a -  
t i v e  problems wi th in  conservat ion agencies  and from the  imposi t ion of new 
g o a l s  t h a t  a r e  un fami l i a r ,  sometimes unpopular ,  d i f f i c u l t  t o  d e t e c t ,  and 
mandated t o  s o i l  conserva t ion  admin i s t r a to r s .  
D i f f i c u l t y  i n  d e t e c t i o n  h a s  caused most s t a t e s  t o  shy away from major 
nonpoint c o n t r o l  programs. S o i l  l o s s  has  become a  major proxy i n d i c a t o r  f o r  
p o l l u t i o n  problems. A s  a  r e s u l t ,  s o i l  conserva t ion  d i s t r i c t s  bear  the  
burden of  abatement r e s p o n s i b i l i t i e s .  Decreases i n  f e d e r a l  funding and lack  
of a d d i t i o n a l  s t a t e  and l o c a l  support  i n  many a r e a s  r a i s e  doubts about 
d i s t r i c t  c a p a b i l i t i e s  t o  c a r r y  ou t  these  r e s p o n s i b i l i t i e s .  
Few s t a t e s  have gone beyond i d e n t i f i c a t i o n  and planning a c t i v i t i e s  f o r  
aba t ing  a g r i c u l t u r a l  nonpoint p o l l u t a n t s .  An i d e a l i z e d  s t r a t e g y  can be 
envis ioned.  A multi-purpose resource  management agency would e x e r c i s e  broad 
a u t h o r i t y  over  land and water problems. S t a t e  and f e d e r a l  funds would be 
a l l o c a t e d  according t o  i n d i c a t o r s  of  t he  s e v e r i t y  o f  l o c a l  problems. The 
management agency could r equ i r e  p o l l u t i o n  c o n t r o l  a c t i o n s  by landowners, 
wi th  s u i t a b l e  compensation. 
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11. Nonpoint Source  P o l l u t i o n  and A g r i c u l t u r e ' s  Role 
Nonpoint s o u r c e  p o l l u t i o n  i s  p o l l u t i o n  from d i s p e r s e d  s o u r c e s ,  a s  
opposed t o  p o l l u t i o n  f rom p o i n t  s o u r c e s  such  a s  p i p e l i n e s  o r  smokestacks.  
A g r i c u l t u r e  i s  a  heavy c o n t r i b u t o r  t o  nonpoin t p o l l u t i o n .  Modern farming 
p r a c t i c e s  r e l y  h e a v i l y  upon s y n t h e t i c  f e r t i l i z e r s  and p e s t i c i d e s ,  row c r o p s ,  
' 
l a r g e  machinery ,  fence-row t o  fence-row c u l t i v a t i o n  and h i g h l y  c o n c e n t r a t e d  
animal  a g r i c u l t u r e .  These p r a c t i c e s  can add g r e a t l y  t o  s e d i m e n t s ,  n u t r i -  
e n t s ,  o r g a n i c  m a t e r i a l s  and t o x i c  chemica l s  i n  wa te r  bod ies .  Accordingly ,  
nonpo in t  p o l l u t i o n  c o n t r o l  e f f o r t s  i n  most a r e a s  have p l a c e d  h igh  p r i o r i t y  
on a g r i c u l t u r a l  s o u r c e s .  
Nonpoint p o l l u t i o n  s o u r c e s  a r e  d i f f i c u l t  t o  moni to r .  The p h y s i c a l  and 
b i o l o g i c a l  p r o c e s s e s  t h a t  c o n n e c t  l and  a c t i v i t i e s  t o  w a t e r  q u a l i t y  a r e  
complex and p o o r l y  unders tood .  Th i s  poor  u n d e r s t a n d i n g  makes i t  d i f f i c u l t  
t o  e s t a b l i s h  c a u s e  and e f f e c t  r e l a t i o n s h i p s  t h a t  a r e  e s s e n t i a l  t o  e n f o r c e -  
ment. The c o n n e c t i o n  between p o i n t  s o u r c e s  o f  p o l l u t i o n  and wa te r  q u a l i t y  
i s  e a s i e r  t o  e s t a b l i s h ,  f o r  i n s t a n c e ,  where dead f i s h  accumulate  a t  t h e  
mouth o f  an  i n d u s t r i a l  was te  p ipe .  
The d i f f i c u l t i e s  o f  moni to r ing  and t r a c i n g  nonpo in t  p o l l u t a n t s  f o r c e d  
env i ronmenta l  p r o t e c t i o n  a u t h o r i t i e s  t o  s e e k  c o n t r o l  rneasures which would be 
cheaper  t o  moni to r  and e n f o r c e  than  t h e  r e g u l a t o r y  approaches  used f o r  most 
p o i n t  s o u r c e s .  The most wide ly  adopted approach h a s  been t o  encourage 
v o l u n t a r y  abatement  by f a r m e r s .  The USDA, through i t s  s o i l  c o n s e r v a t i o n  
programs, h a s  a  long h i s t o r y  o f  c o o p e r a t i n g  w i t h  landowners t o  c o n s e r v e  and 
p r o t e c t  n a t u r a l  r e s o u r c e s .  I n  a lmos t  e v e r y  coun ty ,  USDA p e r s o n n e l  c a r r y  on  
s o i l  and w a t e r  c o n s e r v a t i o n  and development programs. It was n a t u r a l ,  t h e n ,  
t h a t  t h e  U.S. Environmental  P r o t e c t i o n  Agency came t o  r e l y  on t h e  USDA t o  
c o n t r o  1 nonpoin t  p o l l u t i o n .  
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111. S o i l  C o n s e r v a t i o n  Program o f  t h e  U.S. Department o f  A g r i c u l t u r e  
For many y e a r s ,  v a r i o u s  d i v i s i o n s  o f  t h e  U.S. Department o f  A g r i c u l t u r e  
have conduc ted  p r o g r a m  f o r  s o i l  e r o s i o n  c o n t r o l  and wa te r shed  management.3 
The two most i m p o r t a n t  d i v i s i o n s  a r e  t h e  S o i l  Conserva t ion  S e r v i c e  (SCS) and 
t h e  A g r i c u l t u r a l  S t a b i l i z a t i o n  and Conserva t ion  S e r v i c e  (ASCS). Concer ted  
e f f o r t s  t o  c o n s e r v e  a g r i c u l t u r a l  s o i l s  began i n  t h e  1930 ' s  w i t h  t h e  S o i l  
Eros ion  Act of  1 9 3 5 ~  and t h e  S o i l  Conserva t ion  and Domestic Al lo tment  Act o f  
1936. The S o i  1 E r o s i o n  Act p r o v i d e s  main ly  f o r  t e c h n i c a l  c o n s e r v a t i o n  
a s s i s t a n c e  t o  land o c c u p i e r s  whi le  t h e  S o i l  Conserva t ion  Act p r i m a r i l y  
p r o v i d e s  f o r  f i n a n c i a l  a s s i s t a n c e  t o  l and  o c c u p i e r s  f o r  c o s t l y  c o n s e r v a t i o n  
p r a c t i c e s .  
A. The S o i l  Eros ion  Act 
The S o i l  E r o s i o n  Act a u t h o r i z e s  t h e  S e c r e t a r y  o f  A g r i c u l t u r e  t o  under-  
t a k e  a  wide  r a n g e  o f  measures  t o  p r e v e n t  s o i l  e r o s i o n ,  i n c l u d i n g  e n g i n e e r i n g  
o p e r a t  i o n s ,  new methods of c u l t i v a t i o n ,  r e v e g e t a t i o n  and changes  i n  land 
u s e ,  a s  w e l l  a s  t o  e n t e r  i n t o  agreements w i t h  o r  f u r n i s h  a i d  t o  any agency 
o r  pe r son  t o  f u r t h e r  t h e  purposes  o f  t h e  ~ c t . ~  The S e c r e t a r y  o f  A g r i c u l t u r e  
formed t h e  Conserva t ion  Opera t ion  Program (COP) t o  implement t h e  Act.  The 
S e c r e t a r y  c a n  buy o r  condemn l a n d s  t o  implement t h e  ~ c t . '  A s s i s t a n c e  
p rov ided  by t h e  Act may be c o n d i t i o n e d  on t h e  enactment  o f  s t a t e  and l o c a l  
laws t h a t  impose s u i t a b l e  permanent r e s t r i c t i o n s  on land u s e  and o t h e r w i s e  
p r o v i d e  f o r  e r o s i o n  p r e v e n t i o n .  In  a d d i t i o n ,  r e a s o n a b l e  s a f e g u a r d s  f o r  t h e  
enforcement  o f  such  laws may be r e q u i r e d .  F u r t h e r ,  agreements  w i t h  i n d i -  
v i d u a l s  r e g a r d i n g  l and  u s e  and c o n t r i b u t i o n s  o f  money s e r v i c e s  and mate r  i a  1s 
may be r e q u i r e d  f o r  e x t e n s i o n  o f  b e n e f i t s  under  t h e  S o i l  E r o s i o n  Act. 
Congress formed t h e  S o i l  Conserva t ion  S e r v i c e  (sCS) t o  a d m i n i s t e r  t h e  
Act.  10 
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The e f f e c t i v e n e s s  of  a d m i n i s t r a t i v e  a r rangements  w i t h i n  t h e  
Conserva t ion  O p e r a t i o n s  Program i s  l i m i t e d  i n  s e v e r a l  ways. F i r s t ,  
d i s t r i c t s  have been f o r c e d  t o  r e l y  on e x t e r n a l  s o u r c e s  o f  funds  t h a t ,  i n  
many s t a t e s ,  have been meager. C h r o n i c a l l y  s h o r t  o f  money and e x p e r t i s e ,  
some SCDs have been i n e f f e c t i v e  i n  e s t a b l i s h i n g  l o c a l  c o n s e r v a t i o n  
s e n t i m e n t s  o r  p r i o r i t i e s . 3 2  I n  many c a s e s ,  SCS o f f i c i a l s  have been f o r c e d  
t o  t a k e  on t h e  l e a d e r s h i p  and a d m i n i s t r a t i v e  r o l e s  e x p e c t e d  o f  d i s t r i c t  
boards .  33 Second, w i t h  some excep t  i o n s ,  r e g u l a t o r y  o r  i n n o v a t i v e  programs 
t o  r a i s e  c o n s e r v a t i o n  i n c e n t i v e s  have been eschewed. F i n a n c i a l  c o n s t r a i n t s ,  
s t a t u t o r y  l i m i t s ,  and onerous  p r o c e d u r a l  r e q u i r e m e n t s  have p reven ted  most 
d i s t r i c t s  f rom v i g o r o u s l y  o v e r s e e i n g  t e c h n i c a l  a s s i s t a n c e  e f f o r t s  o r  
i n i t i a t i n g  o t h e r  c o n s e r v a t i o n  measures.  T h i r d ,  most s t a t e s  have t r e a t e d  
s o i l  c o n s e r v a t i o n  programs a s  f e d e r a l  i n i t i a t i v e s  and have been s low t o  g i v e  
added impetus  t o  c o n s e r v a t i o n  e f f o r t s .  Th i s  s t a t e  p o s t u r e  h a s  l e f t  many 
d i s t r i c t s  v u l n e r a b l e  t o  f e d e r a l  p o l i t i c a l  t i d e s  and SCS shortcomings.34 
F o r t u n a t e l y ,  some s t a t e s  now a p p e a r  t o  be g e t t i n g  invo lved  more v i g o r o u s l y  
w i t h  c o n s e r v a t i o n  programs. 
B. The S o i l  Conserva t ion  and Domestic Al lo tment  Act 
In  1936,  Congress  e n a c t e d  t h e  S o i l  C o n s e r v a t i o n  and Domestic Al lo tment  
Act.  The Act p r i m a r i l y  p r o v i d e s  money t o  f a r m e r s  f o r  growing c r o p s  which 
promote c o n ~ e r v a t i o n . ~ ~  The S e c r e t a r y  o f  A g r i c u l t u r e  formed t h e  
A g r i c u l t u r a l  Conserva t ion  Program (ACP) t o  implement t h e  Act.  The A c t ' s  
o r i g i n a l l y  s t a t e d  purposes  i n c l u d e :  
" ( 1 )  p r e s e r v a t i o n  and improvement o f  s o i l  f e r t i l i t y ;  ( 2 )  
promot ion o f  economic u s e  and c o n s e r v a t i o n  o f  l and ;  ( 3 )  
d i m i n u t i o n  o f  e x p l o i t a t i o n  and w a s t e f u l  and u n s c i e n t i f i c  u s e  
of  n a t i o n a l  s o i l  r e s o u r c e s ;  ( 4 )  t h e  p r o t e c t i o n  o f  r i v e r s  and 
h a r b o r s  a g a i n s t  t h e  r e s u l t s  of  s o i l  e r o s i o n  i n  a i d  of 
ma in ta in ing . .  . n a v i g a b i l i t y . .  .and i n  a i d  o f  f l o o d  c o n t r o l ;  and 
( 5  r e e s t a b l i s h m e n t  of  p a r i t y  between p e r  c a p i t a  incomes on 
farms and e l s e w h e r e  i n  t h e  economy a s  e x i s t e d  between 1909 
and 1914.37 
In 1972,  Congress  added " p r e v e n t i o n  and abatement  o f  a g r i c u l t u r a l -  
r e l a t e d  p o l l u t i o n "  a s  a  s i x t h  purpose.38 These purposes  a r e  t o  be a c h i e v e d  
w i t h o u t  d i s c o u r a g i n g  adequa te  and s t a b l e  p r o d u c t i o n  o f  food and f i b e r s  f o r  
domest ic  human consumption and w i t h  due r e g a r d  t o  m a i n t a i n i n g  f a i r  p r i c e s .  39 
The ACP i s  implemented th rough  payments t o  f a r m e r s .  ACP funds w i l l  pay. 
up t o  90 p e r c e n t  of t h e  c o s t s  o f  c o n s e r v a t i o n  measures.40 Most c o s t s  a r e  
s l ~ a r e d  i n  t h e  50 t o  75 p e r c e n t  range.  
1. ACP A d m i n i s t r a t i o n  
The A g r i c u l t u r a l  S t a b i l i z a t i o n  and C o n s e r v a t i o n  S e r v i c e  (ASCS) of  t h e  
USDA a d m i n i s t e r s  t h e  A C P . ~ ~  The ASCS h a s  o f f i c e s  i n  a l l  s t a t e s  and most 
c o u n t i e s .  A g r i c u l t u r a l  s t a b i l i z a t i o n  and c o n s e r v a t i o n  commit t e e s  and 
program development g roups  d i r e c t  t h e  program a t  t h e  s t a t e  and l o c a l  
l e v e l s . 4 2  The c o u n t y  ASC committee c o n s u l t s  w i t h  t h e  c o u n t y  program 
development g roup ,  and d e v e l o p s  a n n u a l l y  a  c o u n t y  c o n s e r v a t i o n  program t o  
gu ide  t h e  c o u n t y  ASCS o f f i c e  i n  expending funds.43 The program l i s t s  
p r a c t i c e s  t h a t  w i l l  be e l i g i b l e  f o r  c o s t - s h a r i n g  and s e t s  p r i o r i t i e s  f o r  
expending funds  i n  a  g i v e n  y e a r .  The c o u n t y  programs must be i n  a c c o r d  w i t h  
p o l i c i e s  and g u i d e l i n e s  s e t  by t h e  s t a t e  program development group and must 
be approved by t h e  s t a t e  ASC committee and t h e  S e c r e t a r y  o f  ~ ~ r i c u l t u r e . ~ ~  
S t a t e  programs a r e  e s t s b l i s h e d  a f t e r  c o n s i d e r i n g  recommendations by coun ty  
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ASC commit t e e s  .45 A n a t i o n a l  program development group recommends changes  
c o n c e r n i n g  a d m i n i s t r a t i v e  p r o c e d u r e s  and p o l i c y  g u i d e l i n e s  t o  n a t i o n a l  ASCS 
o f f i c i a l s  and e v a l u a t i n g  program e f f e c t i v e n e s s .  46 
2. Links t o  Other  c o n s e r v a t i o n  Agencies 
The ASCS h a s  s e v e r a l  fo rmal  l i n k s  t o  t h e  S o i l  C o n s e r v a t i o n  S e r v i c e  and 
t o  s o i l  c o n s e r v a t i o n   district^.^' SCS p e r s o n n e l  a r e  members o f  t h e  program 
development g roups  and h e l p  t o  s e t  p o l i c y  and a d m i n i s t r a t i v e  g u i d e l i n e s  f o r  
t h e  A C P . ~ ~  A p p l i c a n t s  f o r  ACP long-term agreements a r e  r e q u i r e d  t o  base 
t h o s e  agreements  on c o n s e r v a t i o n  p l a n s  t h a t  have been approved by t h e  SCS. 4  9 
ACP need n o t  be  c o o p e r a t o r s  i n  a  s o i l  c o n s e r v a t i o n  d i s t r i c t  t o  
r e c e i v e  SCS a s s i ~ t a n c e . ~ ~  S t a t e  and l o c a l  ASC committees a r e  a u t h o r i z e d  t o  
t r a n s f e r  up t o  f i v e  p e r c e n t  o f  t h e i r  annua l  program funds  t o  r e i m b u r s e  SCS 
o f f  i c e s  f o r  t e c h n i c a l  a s s i s t a n c e  on ACP p r a c t i c e s . 5 1  
C. Accomplishments o f  t h e  Conserva t ion  Opera t ions  and A g r i c u l t u r a l  
Conserva t ion  Programs 
1. C o n t r o l o f  S o i l E r o s i o n a n d W a t e r  P o l l u t i o n  
The U.S. Department o f  A g r i c u l t u r e  h a s  amassed some seeming ly  
i m p r e s s i v e  s t a t i s t i c s  i n  i t s  b a t t l e  a g a i n s t  s o i l  and w a t e r  d e g r a d a t i o n .  52 
For example,  th rough  September 1980, t h e  S o i l  Conserva t ion  S e r v i c e  had 
p rov ided  c o n s e r v a t i o n  p l a n s  c o v e r i n g  601,993,000 a c r e s  o f  land.  53 
In  f i s c a l  1980,  a lmos t  46 m i l l i o n  a c r e s  of land were "adequa te ly  
p r o t e c t e d  by c o n s e r v a t i o n  p r a c t i c e s "  w i t h  a s s i s t a n c e  o f  t h e  S C S . ~ ~  
U n f o r t u n a t e l y ,  t h e s e  f i g u r e s  p r o v i d e  l i t t l e  i n s i g h t  i n t o  i s s u e s  c e n t r a l  t o  
e v a l u a t i n g  t h e  Department '  s e r o s i o n  c o n t r o  1 programs. 55 According t o  USDA 
b 
f i g u r e s  a s  o f  1977,  e r o s i o n  exceeded long-term t o l e r a n c e  l e v e l s  on 23 
p e r c e n t  o f  U.S. c r o p l a n d ,  11 p e r c e n t  of  p a s t u r e l a n d  and n a t i v e  p a s t u r e ,  12 
p e r c e n t  o f  r a n g e l a n d ,  and f o u r  p e r c e n t  o f  f o r e s t  land.56 "Excess s h e e t  and 
r i l l  e r o s i o n  t e n d s  t o  be c o n c e n t r a t e d  on  l a n d s  e r o d i n g  a t  r a t e s  i n  e x c e s s  of  
14 t o n s  p e r  a c r e  a n n u a l l y .  Over 8 2  p e r c e n t  o f  t h e  e x c e s s  s h e e t  and r i l l  
e r o s i o n  i s  c o n c e n t r a t e d  on t h e  f o u r  p e r c e n t  o f  a g r i c u l t u r a l  land e r o d i n g  a t  
t h i s  F u r t h e r ,  a 1977 random survey  o f  c r o p l a n d  by t h e  General  
Accounting O f f i c e  r e v e a l e d  t h a t  about  8 4  p e r c e n t  o f  t h e  farms i n v e s t i g a t e d  
were l o s i n g  s o i l  a t  r a t e s  t h a t  would reduce  t h e  p r o d u c t i v i t y  of  t h e  l and  
invo lved  i f  a l lowed t o  p e r s i s t . 5 8  The GAO i n v e s t i g a t o r s  a l s o  found t h a t  
" s o i  1 l o s s e s  o f  c o o p e r a t o r s  i n  t h e  C o n s e r v a t i o n  o p e r a t i o n s  Program were n o t  
c o n s i s t e n t l y  b e t t e r  t h a n  those  o f  noncoopera to r s  i n  t h e  same areas. ' '59 Only 
45 p e r c e n t  o f  t h e  c o n s e r v a t i o n  d i s t r i c t  c o o p e r a t o r s  i n t e r v i e w e d  by t h e  GAO 
were a c t u a l l y  implementing t h e  p l a n s  p repared  f o r  them by t h e  S C S . ~ ~  
I n  a  r e c e n t  s p e c i a l  s t u d y 6 1  t h e  ASCS e v a l u a t e d  t h e  e f f e c t i v e n e s s  o f  ACP 
c o s t - s h a r i n g  i n  r e d u c i n g  s o i l  e r o s i o n . 6 2  The e r o s i o n  c o n t r o l  p r a c t i c e s  
inc luded  i n  t h e  s t u d y  sample c o s t  $20.3  m i l l i o n  i n  1978 d o 1 1 a 1 - s . ~ ~  The 
s t u d y  concluded t h a t  t h e  p r a c t i c e s  reduced s h e e t  and r i l l  e r o s i o n  by 4.1 
m i l l i o n  t o n s  annua l ly .64  However, 52 p e r c e n t  o f  t h e  e r o s i o n  c o n t r o l  
p r a c t i c e s  were under taken  on l a n d s  which were n o t  t h r e a t e n e d  by long-term 
l o s s e s  i n  p r o d u c t i v i t y . 6 5  Twenty-seven p e r c e n t  o f  t h e  ~ r a c t i c e s  were 
a p p l i e d  t o  l and  which was t h r e a t e n e d  by moderate l o s s e s  i n  p r o d u c t i v i t y ,  and 
21 p e r c e n t  were a p p l i e d  t o  s e v e r e l y  e r o d i n g  land.66 Hence, t h e  f o u r  p e r c e n t  
o f  a l l  farmland which i s  r e s p o n s i b l e  f o r  o v e r  80 p e r c e n t  of  a l l  e x c e s s  
e r o s i o n  from a g r i c u l t u r a l  land i n  t h e  U. s . ~ ~  was t h e  t a r g e t  o f  o n l y  21 
p e r c e n t  o f  t h e  e r o s i o n  c o n t r o l  p r a c t i c e s  f o r  which c o s t s  were sha red  i n  t h e  
y e a r s  of  t h e  s t u d y .  68 
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The ASCS s t u d y  a l s o  e v a l u a t e d  n i n e  management p r a c t i c e s  t h a t  were 
e l i g i b l e  f o r  c o s t - s h a r i n g  d u r i n g  t h e  s t u d y  p e r i o d  and t h a t  c a n  be  demon- 
s t r a t e d  t o  s i g n i f i c a n t l y  r e d u c e  s h e e t  and r i l l  e r o s i o n .  69 The p r a c t i c e s  
v a r i e d  w i d e l y  i n  t h e i r  c o s t  p e r  t o n  o f  e r o s i o n  reduced.70 I n  g e n e r a l ,  c o s t s  
pe r  t o n  o f  e r o s i o n  reduced  were s u b s t a n t i a l l y  h i g h e r  a t  low p r e - p r a c t i c e  
r a t e s  o f  e r o s i o n  t h a n  a t  h i g h  r a t e s .  T h e r e f o r e ,  e r o s i o n  c a n  be  reduced most 
c h e a p l y  by f o c u s i n g  on c r i t i c a l ,  h i g h - l o s s  a r e a s .  
L i t t l e  o f  a  c o n c l u s i v e  n a t u r e  c a n  be  s a i d  about  improvements i n  wa te r  
q u a l i t y  stemming from e r o s i o n  c o n t r o l  programs. 71 H y d r o l o g i s t s ,  f r e s h  wa te r  
b i o l o g i s t s ,  e c o l o g i s t s ,  t o x i c o l o g i s t s ,  and s o i  1 s c i e n t i s t s  have o n l y  v e r y  
rud imenta ry  i n s i g h t s  i n t o  p r o c e s s e s  by which s o i  1 and a g r i c u l t u r a l  chemica l s  
become w a t e r  p o l l u t a n t s .  72 I n  a d d i t i o n ,  most w a t e r  p o l l u t i o n  s t a n d a r d s  
r e l a t e  t o  p e r i o d s  o f  low s t r e a m  f low,  when d i l u t i o n  i s  a t  a  minimum, w h i l e  
most  a g r i c u l t u r a l  p o l l u t a n t s  e n t e r  w a t e r c o u r s e s  a f t e r  r a i n s ,  and g e n e r a l l y ,  
d u r i n g  high-f low p e r i o d s  i n  s p r i n g  and f a l l .  F u r t h e r ,  r e d u c i n g  t h e  movement 
of  s o i l  on land i s  d i f f e r e n t  f rom p r e v e n t i n g  d e p o s i t i o n  i n t o  ~ a t e r b o d i e s . ~ ~  
From t h e  l a t t e r  p e r s p e c t i v e ,  i t  is more b e n e f i c i a l  t o  s t a b i l i z e  s o i l  n e a r  
s t r e a m s  t h a n  upland s o i l s  i f  t h e y  a r e  e q u a l l y  e r o s i v e .  USDA s t a t i s t i c s  d o  
no t  draw s u c h  d i s t i n c t i o n s .  
Improvements may t a k e  many y e a r s  t o  become e v i d e n t .  It would t a k e  a  
long t ime  t o  f l u s h  accumula t ions  o f  m i g r a t i n g  s o i l s  and u n d e s i r a b l e  chem- 
i c a l s  o u t  o f  wa te rbod ies  even i f  nonpo in t  p o l l u t i o n  were s t o p p e d  a l t o g e t h e r .  
Because m o n i t o r i n g  o f  w a t e r  q u a l i t y  h a s  come o n l y  v e r y  r e c e n t l y ,  and because  
t h e  push t o  a b a t e  a g r i c u l t u r a l  p o l l u t i o n  is  a l s o  r e c e n t ,  i t  i s  perhaps  t o o  
soon t o  e x p e c t  p r o g r e s s  t o  be  wide ly  e v i d e n t .  
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2. P o l i c y  Review and E v a l u a t i o n  
Congress i s  aware t h a t  USDA r e s o u r c e  c o n s e r v a t i o n  programs have n o t  
accompl ished a s  much a s  t h e y  expec ted .  I n  1976,  f o r  example,  f a r m - s t a t e  
s e n a t o r s  Talmadge (Georg ia )  and Dole (Kansas )  r e q u e s t e d  t h e  USDA t o  show 
t h a t  c o n s e r v a t i o n  programs were be ing  e f f e c t i v e , 7 4  t h e  GAO i n i t i a t e d  t h e  
s t u d y  which cu lmina ted  i n  t h e  1977 r e p o r t  , 7 5  and t h e  Counc i l  on A g r i c u l t u r a l  
S c i e n c e s  and Technology i s s u e d  a n  o v e r s i g h t  r e p o r t .  76 
Under t h e  w a t c h f u l  e y e s  o f  e v a l u a t o r s  and c r i t i c s  , Congress  a u t h o r i z e d  
a  s y s t e m a t i c  r ev iew o f  s o i l  and w a t e r  c o n s e r v a t i o n  programs by p a s s i n g  t h e  
S o i l  and Water Resource Conserva t ion  Ac t ,  known w i d e l y  a s  t h e  R C A . ~ ~  T h i s  
Act r e q u i r e d  t h e  USDA: ( 1 )  t o  a p p r a i s e  on  a  c o n t i n u i n g  b a s i s  t h e  s o i l ,  
w a t e r ,  and r e l a t e d  r e s o u r c e s  on  t h e  n o n f e d e r a l  l and  of t h e  n a t i o n ,  ( 2 )  t o  
deve lop  a  program f o r  f u r t h e r i n g  t h e  c o n s e r v a t i o n ,  p r o t e c t i o n  and enhance- 
ment of  t h e s e  r e s o u r c e s ,  and ( 3 )  t o  e v a l u a t e  a n n u a l l y  c o n s e r v a t i o n  ach ieve-  
m e n t ~ . ~ ~  The Act i n s t r u c t e d  t h e  USDA t o  recommend program changes t o  
Congress by t h e  end o f  1980 and t o  r e p e a t  t h e  a p p r a i s a l  and p o l i c y  develop-  
ment p r o c e s s  a t  f i v e  y e a r  i n t e r v a l s .  7  9  
The i n i t i a l  r u n  through t h e  RCA p r o c e s s  y i e l d e d  cop ious  a p p r a i s a l  
documents ,80 b u t  a  d e a r t h  o f  programmatic changes.  The RCA Coord ina t ing  
i d e n t i f i e d  seven s t r a t e g i e s  f o r  upgrad ing  s o i l  and w a t e r  conse r -  
v a t i o n  programs.82 The a l t e r n a t i v e s  were n o t  thorough ly  analyzed and t h e  
more ex t reme  d e p a r t u r e s  from p a s t  programs were g i v e n  l i t t l e  c o n s i d e r a t i o n  
i n  narrowing t h e  l i s t  t o  t h r e e  o p t i o n s  no ted  i n  t h e  r e v i s e d  RCA Program 
~ e p o r t . ~ ~  The end r e s u l t  o f  t h e  RCA p r o c e s s  h a s  been g r e a t e r  a t t e n t i o n  t o  
t a r g e t i n g  t h e  USDA s o i l  and w a t e r  c o n s e r v a t i o n  a s s i s t a n c e  b u t  no fundamental  
changes  i n  t h e  d e l i v e r y  m e ~ h a n i s m . ' ~  T h i s  approach w i l l  n o t  r e s o l v e  
a m b i g u i t i e s  i n  t h e  g o a l s  of  t h o s e  programs,  b u t  Congress and e n t r e n c h e d  
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i n t e r e s t  g roups  may n o t  want i t  o the rwise .85  Also  remain ing  u n r e s o l v e d  i s  
t h e  fundamental  quandary o f  t h e  v o l u n t a r y  approach ,  which f o r c e s  t h e  USDA t o  
o p e r a t e  i t s  c o n s e r v a t i o n  programs s o  t h a t  t h e y  w i l l  be a t t r a c t i v e .  T h i s  
approach  d o e s  n o t  t r a n s l a t e  i n t o  e f f e c t i v e n e s s .  
As t h e  RCA p r o c e s s  was i n  mid-course,  Congress made a  s i g n i f i c a n t  
change i n  t h e  A g r i c u l t u r a l  Conserva t ion  Program. The USDA's 1980 appro-  
p r i a t i o n  d i r e c t e d  t h a t  c o s t - s h a r i n g  n o t  be u s e d  f o r  measures  o r  
p r a c t i c e s  aimed p r i m a r i l y  a t  c r o p  p r o d u c t i o n  w i t h  l i t t l e  o r  no c o n s e r v a t i o n  
o r  p o l l u t i o n  abatement  b e n e f i t s . 8 7  In a d d i t i o n  t h e  b i l l  r e q u i r e d  a p p r o v a l  
o f  c o u n t y  ASC programs by S t a t e  commit tees  and t h e  S e c r e t a r y  o f  Agr icu l -  
t u r e  .88 
The p o l i t i c a l  b a s e  f o r  c o n s e r v a t i o n  programs h a s  c o n s i s t e d  of  a g r i c u l -  
t u r a l  i n t e r e s t s  who s t r e s s  f a r m  p r o d u c t i o n  and p r o f i t a b i l i t y .  A s  long a s  
t h e  g o a l  o f  c o n s e r v i n g  r e s o u r c e  q u a l i t y  was n o t  c o e q u a l  w i t h  p r o d u c t i o n  and 
income, i t  was over looked i n  s e l e c t i n g  p r o j e c t s  f o r  USDA a s s i s t a n c e  o r  
i d e n t i f y i n g  problem a r e a s  w i t h i n  c o n s e r v a t i o n  d i s t r i c t s .  Water q u a l i t y  h a s  
emerged a s  an  i m p o r t a n t  g o a l  f o r  t h e s e  a g e n c i e s  main ly  i n  r e s p o n s e  t o  e x t e r -  
n a l  p r e s s u r e s  from t h e  U.S. Environmenta1:Protection Agency. 
IV. Areawide P l a n n i n g  f o r  Nonpoint P o l l u t i o n  C o n t r o l  
A. O b j e c t i v e s  o f  t h e  1972 Clean Water ~ c t ~ ~  
During t h e  e a r l y  1970s Congress conducted e x t e n s i v e  p u b l i c  h e a r i n g s  
concern ing  w a t e r  p o l l u t i o n  c o n t r o l .  They found t h a t  w a t e r  p o l l u t i o n  
c o n t r o l  was " inadequa te  i n  e v e r y  v i t a l  aspect ."91 The s t a t e s  were l a g g i n g  
i n  t h e i r  e f f o r t s  t o  e s t a b l i s h  w a t e r  q u a l i t y  s t a n d a r d s  a s  r e q u i r e d  by t h e  
1965 F e d e r a l  Water P o l l u t i o n  C o n t r o l  ~ c t ~ ~  and t h e r e  was a l m o s t  a  t o t a l  
-1 3- 
l a c k  o f  en forcement ,  i n f o r m a t i o n ,  r e s e a r c h ,  d e m o n s t r a t i o n  p r o j e c t s  and 
funding.93 Moreover, many of  t h e  n a t i o n ' s  w a t e r s  were s e v e r e l y  p o l l u t e d ,  
l a k e s  were a g i n g  r a p i d l y  and t h e  p u b l i c ' s  h e a l t h  was endangered.94 Congress 
responded t o  t h i s  mammoth problem by e n a c t i n g  t h e  F e d e r a l  Water P o l l u t i o n  
C o n t r o l  Act Amendments o f  1972,  more p o p u l a r l y  known a s  P u b l i c  Law 92-500, 
o r  t h e  1972 amendments. 
The u l t i m a t e  g o a l s  o f  t h e  l e g i s l a t i o n  a r e  t o  e l i m i n a t e  a l l  p o l l u t a n t  
d i s c h a r g e s  by 198595 and t o  r e s t o r e  and m a i n t a i n  t h e  chemica l ,  p h y s i c a l  and 
b i o l o g i c a l  i n t e g r i t y  of t h e  n a t i o n '  s  w a t e r s .  96 Although t h e  pr imary focus  
i s  on p o i n t  , s o u r c e  p o l l u t i o n ,  Congress r e c o g n i z e d  t h a t  t o  ach ieve  t h e  
u l t i m a t e  g o a l s  nonpo in t  source  p o l l u t i o n  would a l s o  need t o  be c o n t r o l l e d . g 7  
Congress d e c l a r e d  a  n a t i o n a l  p o l i c y  o f  c o n t r o  11 i n g  a l l .  w a t e r  p o l l u t i o n  
s o u r c e s  through t h e  development of  areawide management p r o c e s s e s .  98 S e c t  ion  
208 i s  t h e  p i v o t a l  s t a t u t o r y  p r o v i s i o n  o f  t h i s  a reawide  approach.  
B. O b j e c t i v e s  o f  S e c t i o n  208 
S e c t i o n  208 i s  t i t l e d  "Areawide Waste Treatment  Management" and empha- 
s i z e s  t h e  most i m p o r t a n t  a s p e c t s  o f  t h e  p r e s e n t  C o n g r e s s i o n a l  approach ; t h e  
p l a n n i n g  p r o c e s s  and c o o r d i n a t i o n  of c o n t r o l  programs.99 Congress des igned  
t h e  implementa t ion  o f  S e c t i o n  208 t o  p r o v i d e  an  i d e n t i f i c a t i o n  o f  t h e  
problems,  a  s t r a t e g y  o f  s o l u t i o n s ,  implementa t ion  o f  t h e  s t r a t e g y  and a n  
e v a l u a t i o n  oE i t s  e f f e c t i v e n e s s .  loo Congress  e n v i s i o n e d  t h e  p lann ing  p ro -  
c e s s  a s  "a management concept  t o  c o o r d i n a t e  t h e  many s e p a r a t e  r equ i rements  
o f  t h i s  l e g i s l a t i o n  i n  an e f f e c t i v e  a t t a c k  f o r  r e s t o r i n g  o u r  w a t e r s .  11101 
Congress i n t e n d e d  S e c t i o n  208 t o  be t h e  mechanism through which t h e  s t a t e s  
would e s t a b l i s h  c o h e r e n t ,  i n t e g r a t e d  and comprehensive approaches  t o  w a t e r  
q u a l i t y  management. 102 
In a d d i t i o n  t o  t h i s  broad p l a n n i n g  and management f u n c t i o n  Congress 
d e s i g n e d  S e c t i o n  208 t o  be t h e  p r i n c i p a l  c o n t r o l  p r o v i s i o n  f o r  nonpo in t  
s o u r c e s  o f  p o l l u t i o n . 1 0 3  Congress found t h a t  " the  n a t i o n ' s  w a t e r s  c a n n o t  be 
r e s t o r e d  and t h e i r  q u a l i t y  main ta ined  u n l e s s  t h e  v e r y  complex and d i f f i c u l t  
problem o f  nonpo in t  s o u r c e s  is  a d d r e s s e d .  "lo4 F u r t h e r ,  l i t t l e  had been done 
t o  c o n t r o l  t h i s  major  s o u r c e  o f  p o l l u t i o n . 1 0 5  Upon implementa t ion  of  
S e c t i o n  208, nonpo in t  s o u r c e  a c t i v i t i e s  would be i d e n t i f i e d  and methods and 
p rocedures  would be developed t o  c o n t r o l  them t o  t h e  e x t e n t  t e c h n o l o g i c a l l y  
p o s s i b l e .  lo6 
C. The S e c t i o n  208 Areawide P lann ing  P r o c e s s  
S e c t i o n  208 r e q u i r e s  t h a t :  ( 1 )  e a c h  s t a t e  d i v i d e  i t s e l f  i n t o  a r e a s ;  lo7 
( 2 )  a  p lann ing  agency be  d e s i g n a t e d  f o r  e a c h  a r e a ;  lo8 ( 3 )  a  management p l a n  
be developed f o r  each  a r e a ; l o 9  and ( 4 )  a  managing agency ( o r  a g e n c i e s )  be 
d e s i g n a t e d  f o r  e a c h  a r e a . l 1 °  
Fol lowing t h e  p u b l i c a t  i o n  of  EPA g u i d e l i n e s ,  l1 l S e c t i o n  208 d i r e c t e d  
a l l  s t a t e  governors  t o  i d e n t i f y  e a c h  a r e a  w i t h i n  t h e i r  s t a t e  t h a t  had 
s u b s t a n t i a l  wa te r  q u a l i t y  c o n t r o l  problems.112 I f  s u c h  an a r e a  was l o c a t e d  
i n  more t h a n  one s t a t e ,  S e c t i o n  208 d i r e c t e d  t h e  g o v e r n o r s  o f  t h e  r e s p e c t i v e  
s t a t e s  t o  c o o p e r a t e  i n  c a r r y i n g  o u t  t h e  p r o v i s i o n s  o f  S e c t i o n  208.113 The 
g o v e r n o r s  were t h e n  r e q u i r e d  t o  d e s i g n a t e  a  s i n g l e ,  r e p r e s e n t a t i v e  o rgan i -  
z a t  i o n  c a p a b l e  o f  d e v e l o p i n g  e f f e c t i v e  management p l a n s  f o r  e a c h  a r e a .  l l4 
The s t a t e  was t o  a c t  a s  p l a n n i n g  agency f o r  a l l  non-des ignated a r e a s .  115 
Congress gave t h e  p l a n n i n g  a g e n c i e s  one y e a r  t o  have a  p l a n n i n g  p r o c e s s  
i n  opera t ion116  and two y e a r s  from t h e  d a t e  t h e  p r o c e s s  began t o  o p e r a t e  t o  
have an i n i t i a l  p l a n  c e r t i f i e d  by t h e  governor  and s u b m i t t e d  t o  t h e  EPA.l17 
The p l a n  was t o  a p p l y  t o  a l l  w a s t e s  g e n e r a t e d  i n  t h e  a r e a  involved118 and 
-15- 
c o n t a i n  a l t e r n a t i v e s  f o r  was te  t r e a t m e n t  management. l l 9  I n  a d d i t i o n ,  t h e  
p l a n  was t o  c o n t a i n  e l e v e n  e s s e n t i a  1 e l e m e n t s  i n c l u d i n g ;  a n  i d e n t i f i c a t i o n  
o f  t h e  a g e n c i e s  and measures  n e c e s s a r y  t o  implement t h e  p lan,120 a  p r o c e s s  
t o  i d e n t i f y  a g r i c u l t u r a l l y  r e l a t e d  nonpo in t  s o u r c e s  o f  p o l l u t i o n  and methods 
and p r o c e d u r e s ,  i n c l u d i n g  land u s e  r e q u i r e m e n t ,  t o  c o n t r o l  t o  t h e  e x t e n t  
f e a s i b l e  such  s o u r c e s .  121 According t o  t h e  EPA r e g u l a t i o n s ,  t h e  management 
p l a n  s h o u l d  be  a  dynamic management t o o l  which i d e n t i f i e s  t h e  w a t e r  q u a l i t y  
c o n t r o l  problems o f  a  p a r t i c u l a r  p l a n n i n g  a r e a  and s e t s  f o r t h  an  e f f e c t i v e  
management program t o  a l l e v i a t e  t h o s e  problems. 122 I ts  v a l u e  l i e s  i n  
p r o v i d i n g  a  b a s i s  f o r  making sound wa te r  q u a l i t y  management d e c i s i o n s  and in.  
e s t a b l i s h i n g  and implementing e f f e c t  i v e  c o n t r o  1 programs. 123 
Each management p l a n  was t o  be implemented by o n e  o r  more management 
a g e n c i e s  d e s i g n a t e d  by t h e  governor  a f t e r  c o n s u l t i n g  w i t h  t h e  a f f e c t e d  
p l a n n i n g  agency.  123 S e c t i o n  208 p e r m i t t e d  t h e  g o v e r n o r s  t o  d e s i g n a t e  
e x i s t i n g  o r  newly c r e a t e d  l o c a l ,  r e g i o n a l  o r  s t a t e  a g e n c i e s  o r  p o l i t i c a l  
s u b d i v i s i o n s .  124 To be approved by t h e  EPA, S e c t i o n  208 r e q u i r e d  t h e  
d e s i g n a t e d  a g e n c i e s  t o  have adequa te  a u t h o r i t y :  
1. To c a r r y  o u t  t h e i r  a s s i g n e d  p o r t i o n s  o f  t h e  p l a n ;  
2. To manage e f f e c t i v e l y  t r e a t m e n t  works and r e l a t e d  p o i n t  and 
nonpo in t  s o u r c e  f a c i l i t i e s  and p r a c t i c e s  s e r v i n g  t h e  a r e a ;  
3. To c a u s e  t o  be d e s i g n e d  and c o n s t r u c t e d  new works a s  r e q u i r e d  by 
t h e  p l a n ;  
4. To a c c e p t  and u t i l i z e  g r a n t s  and funds  f rom o t h e r  s o u r c e s  f o r  was te  
t r e a t m e n t  management o r  nonpo in t  s o u r c e  c o n t r o l  purposes ;  
5. To r a i s e  revenue and i n c u r  s h o r t  and long-term i n d e b t e d n e s s ;  
6. To a s s u r e  t h a t  e a c h  p a r t i c i p a t i n g  community pays  i t s  p r o p o r t i o n a t e  
s h a r e  o f  t h e  c o s t s ;  
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7. To r e f u s e  t o  a c c e p t  was tes  from any community o r  p r i v a t e  e n t i t y  
t h a t  does n o t  comply w i t h  t h e  p l a n ;  and 
8. To a c c e p t  f o r  t r e a t m e n t  i n d u s t r i a l  wastes.125 
D. The S lugg ish  I n i t i a l  Implementat ion o f  S e c t i o n  208 
Areawide waste  t r e a t m e n t  management had a  s p u t t e r i n g  s t a r t  a t  b e s t .  
EPA d i d  n o t  i s s u e  g u i d e l i n e s  f o r  t h e  i d e n t i f i c a t i o n  of  a r e a s  wi th  subs tan-  
t i a l  wa te r  q u a l i t y  c o n t r o l  problems u n t i l  September, 1973.l26 EPA concen- 
t r a t e d  d u r i n g  t h e s e  e a r l y  y e a r s  on i s s u a n c e  o f  p e r m i t s  t o  p o i n t  source  
d i s c h a r g e r s ,  awarding c o n s t r u c t i o n  g r a n t s  t o  meet the  1977 t e c h n o l o g i c a l  
performance s t a n d a r d  and r i v e r  b a s i n  plans .127 Also ,  EPA o r i g i n a l l y  i n t e r -  
p r e t e d  S e c t i o n  208 a s  r e q u i r i n g  nanagement p l a n s  o n l y  i n  those  a r e a s  wi th  
s u b s t a n t i a l  w a t e r  q u a l i t y  c o n t r o l  problems.128 This  i n t e r p r e t a t i o n  r e s u l t e d  
i n  95% o f  the  c o u n t r y  not  b e i n g  covered by a  management p lan .  129 I t  took 
u n t i l  September 1977 f o r  t h e  D.C. C i r c u i t  Court  o f  Appeals  t o  i n t e r p r e t  
S e c t i o n  208 a s  r e q u i r i n g  management p l a n s  f o r  a l l  a r e a s  o f  t h e  c o ~ n t r y . l 3 ~  
Congress responded i n  t h e  Clean Water Act o f  1977 by e x t e n d i n g  the  t i m e t a b l e  
f o r  c e r t i f i c a t i o n  o f  management p l a n s  c o v e r i n g  those  a r e a s  o f  the  c o u n t r y  
n o t  covered under the  p r i o r  EPA i n t e r p r e t a t i o n . 1 3 1  
Various  o t h e r  r e a s o n s  have been sugges ted  f o r  t h e  poor record  o f  
i n i t i a l  S e c t i o n  208 implementat ion.  Some o f  t h e s e  i n c l u d e :  
1. Lack o f  enforcement  p r o v i s i o n s  i n  t h e  l e g i s l a t i o n ;  132 
2. Lack o f  a  t i m e t a b l e  f o r  implementat ion o f  p l a n s  w i t h  regard  t o  
nonpoint  s o u r c e s ;  133 
3. Local r e s i s t a n c e  t o  federal ly- imposed r e g i o n a l i s m ; l 3 4  
4 .  A p a u c i t y  o f  i n f o r m a t i o n  concern ing  t h e  e f f e c t i v e n e s s  of  nonpoint  
p o l l u t i o n  c o n t r o l  t echn iques ;  135 
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5. Inadequate commitment among high EPA o f f i c i a l s ;  136 
6. I n s u f f i c i e n t  length  of t h e  planning per iod;  137 and 
7. Considerable confusion a s  t o  t he  r e a l  purpose of t h e  program. 138 
E. Information on Nonpoint Sources 
Lack of information concerning nonpoint p o l l u t i o n  and i t s  c o n t r o l  has  
been a  p a r t i c u l a r l y  l a rge  stumbling block wi th  many adverse r ami f i ca t ions .  
Development of a  d a t a  base has taken va r ious  forms, both a t  the  s t a t e  and 
f e d e r a l  leve 1. 
In 1976, t h e  USDA and EPA agreed t o  form the  Model Implementation 
Program (MIP). 139 The program' s  ob jec t ive  was t o  a c c e l e r a t e  t h e  i n s t a l -  
l a t  ion of a g r i c u l t u r a l  nonpoint p o l l u t i o n  c o n t r o l  measures i n  s e l e c t e d  
p r o j e c t  a r eas .  140 Seven watersheds were selected141 and i t  was expected 
t h a t  about $25.8 m i l l i o n  would be spent  by 1981 when the  program expires .142 
Necessary information i s  being gathered on t h e  r e l a t i o n s h i p  between water 
q u a l i t y  and va r ious  nonpoint p o l l u t i o n  c o n t r o l  techniques,  t he  e f f e c t i v e n e s s  
of f e d e r a l ,  s t a t e  and l o c a l  agencies  i n t e r r e l a t i o n s h i p s  and response of 
landowners t o  var ious  incen t ives  t o  improve water q u a l i t y .  l 4 3  Although no 
a d d i t i o n a l  MIPS a r e  planned, 144 farmer p a r t i c i p a t i o n  has  been strong145 and 
observers  be l i eve  the  program has been succes s fu l  from an i n s t i t u t i o n a l  
s tandpoin t .  146 
In the  Clean Water Act of 1977, Congress added Subsect ion 208( j )  which 
au thor ized  t h e  Secre ta ry  of  Agr icu l ture  t o  develop a  cos t - share  program 
aimed a t  i n s t a l l a t i o n  of b e s t  management p r a c t i c e s  on farmlands. l47  $200 
m i l l i o n  was au thor ized  t o  fund t h i s  program in  1 9 7 9 ~ ~ ~  and $400 m i l l i o n  i n  
1 9 8 0 . ~ ~ 9  The program developed by the  Secre ta ry  of Agr i cu l tu re  was c a l l e d  
t h e  Rural Clean Water Program (RCWP) and provided f o r  f i n a n c i a l  and 
t e c h n i c a l  a s s i s t a n c e  i n  s e l e c t e d  a r e a s  t h a t  had a g r i c u l t u r a l  nonpoint  
p o l l u t i o n  problems and were covered  by an approved a g r i c u l t u r a l  p o r t i o n  o f  a  
wa te r  q u a l i t y  management plan.150 Governors were t o  submit  a p p l i c a t i o n s  f o r  
a s s i s t a n c e  and t h e  SCS i n  c o n j u n c t i o n  w i t h  t h e  EPA would de te rmine  which 
a r e a s  t o  fund.151 The o r i g i n a l  RCWP program was n o t  implemented p r i m a r i l y  
because  o f  a  p o l i t i c a l  b a t t l e  over  whether  t h e  SCS o r  t h e  ASCS would 
a d m i n i s t e r  t h e  program. 152 
The ASCS took t h e  i n i t i a t i v e  i n  1979 and formed a  S p e c i a l  A g r i c u l t u r a l  
C o n s e r v a t i o n  Program (ACP) Twenty-one s p e c i a l  w a t e r  q u a l i t y  p r o j e c t s  
were e s t a b l i s h e d  by t h e  ASCS under  t h i s  program and 259 p r o j e c t s  were volun-  
t a r i l y  e s t a b l i s h e d  by t h e  s t a t e s  u s i n g  t h e i r  own ACP funds.154 The ASCS 
p r o j e c t s  were modeled a f t e r  the MIPS, p lanned by s t a t e  and coun ty  ASCS 
commit tees  and submi t t ed  f o r  n a t i o n a l  a p p r o v a l .  155 Almost $8 m i l l i o n  was 
s p e n t  i n  1979 and 1980 on t h e  ASCS's 21 s p e c i a l  p r o j e c t s .  I56  
The RCWP r e s u r f a c e d  i n  t h e  a g r i c u l t u r a l  a p p r o p r i a t i o n  f o r  1980 which 
d e s i g n a t e d  $50 m i l l i o n  f o r  an  e x p e r i m e n t a l  RCWP t o  be c a r r i e d  ou t  by t h e  
ASCS. 157 The S e c r e t a r y  o f  A g r i c u l t u r e  i s s u e d  f i n a l  r e g u l a t i o n s  o u t l i n i n g  
/ 
t h e  program i n  March, 1 9 8 0 . ~ 5 ~  The program p r o v i d e s  a s s i s t a n c e  t o  f a r m e r s  
through c o s t - s h a r e  c o n t r a c t s  r e q u i r i n g  t h e  i n s t a l l a t i o n  o f  b e s t  management 
p r a c t i c e s  i n  a r e a s  w i t h  c r i t i c a l  a g r i c u l t u r a l  nonpo in t  p o l l u t i o n  prob- 
lems. 159 T h i r t e e n  such a r e a s  have been s e l e c t e d  f o r  i n i t i a l  implementa t ion 
of  t h e  program160 and t h e  p l a n s  f o r  those  a r e a s  were approved i n  May, 
1980. 161 
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V. Implementation of  Water Q u a l i t y  ~ l a n s l 6 ~  
A. S t a t u s  o f  Plan Approvals 
As of  mid-1980, t h e  EPA had approved t h e  a g r i c u l t u r a l  por t ions  of non- 
p o i n t  p o l l u t i o n  c o n t r o l  plans of 47 s ta tes .163  However, on ly  39 s t a t e s  
i nd ica t ed  t h a t  measures t o  implement t h e  programs were i n  effect .164 By 
Apr i l  1982, 2 0 9 ~ 6 5  of  222 possible166 areawide management p lans  had gained 
cond i t i ona l  o r  f i n a l  EPA approval.  
B. General Out l ines  of  Management Plans 
1. Management Agencies 
According t o  an EPA-commissioned survey of s t a t e  implementation 
programs, 48 s t a t e s  had des igna ted  management agencies  f o r  a g r i c u l t u r a l  
nonpoint p o l l u t i o n  by mid-1980.~67 In 29 s t a t e s ,  s t a t e  agencies  a r e  t h e  
s o l e  management agencies.168 In 10 s t a t e s ,  s o i l  conserva t ion  d i s t r i c t s  a r e  
the  s o l e  management agencies .  169 In 9 s t a t e s ,  s t a t e  agencies  and s o i l  
conserva t ion  d i s t r i c t s  have been j o i n t l y  designated.170 
Although s o i l  conserva t ion  d i s t r i c t s  and var ious  s t a t e  agencies  have 
been designated a s  t h e  l e a d  management agenc ie s ,  many o t h e r  e n t i t i t e s  
c o n t r i b u t e  t o  the  implementation of t he  plans.  The Wisconsin and I l l i n o i s  
plans i l l u s t r a t e  t h i s  d i v e r s i t y .  
Wisconsin has 22 sepa ra t e  areawide management p lans .  l 71 Wisconsin's 
Department of Natura l  Resources oversees t he  nonpoint p o l l u t i o n  con t ro l  
program and d i sbu r ses  r e l a t e d  funds. 172 S o i l  and water  conserva t ion  
d i s t r i c t s  a r e  des igna ted  management agencies  i n  r u r a l  a r e a s  whi le  municipal 
governments manage programs in  major urban a reas .  173 Other agencies p lay ing  
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e x p l i c i t  r o l e s  i n  Wisconsin' s  program a r e  county boards, reg ional  planning 
commissions, t h e  Univers i ty  of Wisconsin-Extension, t h e  S t a t e  Board of S o i l  
and Water Conservation D i s t r i c t s ,  the  ASCS, and the  SCS. 174 
I l l i n o i s  d iv ided  i t s e l f  i n t o  four a r e a s  f o r  purposes of areawide 
planning. 75 A s tate-developed plan covers  by f a r  t h e  l a r g e s t  a rea .  76 The 
I l l i n o i s  EPA has o v e r a l l  r e s p o n s i b i l i t y  t o  monitor t he  progress  of the 
Sec t ion  208 program. l 77 The fol lowing agencies  a r e  involved i n  implementing 
the s o i l  e ros ion  and sedimentat ion po r t ion  of the  management plan: The 
I l l i n o i s  Department of Agr icul ture  ( l ead  agency),  ASCS, SCS, Farmers Home 
Administrat ion,  Agr i cu l tu ra l  Research Serv ice  (USDA) , Cooperative Extension 
Serv ice ,  t h e  I l l i n o i s  I n s t i t u t e  of Natural Resources, the  I l l i n o i s  Depart- 
ment of Conservation, s o i l  and water  conserva t ion  d i s t r i c t s ,  and s t a t e  
u n i v e r s i t i e s ,  c o l l e g e s ,  and high schools.  178 
2. Management 
a. Encouragements f o r  Voluntary Abatement 
A l l  s t a t e s  but one ( ~ l a s k a )  o f f e r  technica l  a s s i s t a n c e  t o  landowners o r  
users  wishing t o  plan o r  undertake conservat ion and p o l l u t i o n  abatement 
measures. 180 However, most s t a t e s  have no mechanisms f o r  d e l i v e r i n g  such 
a s s i s t a n c e  o u t s i d e  of  the ongoing f e d e r a l  and s t a t e  conserva t ion  programs. 
According t o  the  1980 EPA survey,  " l e s s  than h a l f  of t he  s t a t e s  using any of 
t he  p r i n c i p a l  voluntary  o r  r egu la to ry  methods have increased  implementation 
of those methods s i n c e  c e r t i f i c a t i o n  of t h e i r  Sec t ion  208 plans."181 Nine- 
teen  s t a t e s  ind ica t ed  expanded t echn ica l  a s s i s t ance .  l 82 Forty-eight s t a t e s  
r e l y  on conserva t ion  d i s t r i c t s  to  provide program l eade r sh ip ,  t echn ica l  
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a s s i s t a n c e ,  o r  both,  b u t  few have moved t o  i n c r e a s e  d i s t r i c t  c a p a b i l i t i e s  t o  
admin i s t e r  t h i s  a s s i s t a n c e .  183 
Expanded t e c h n i c a l  a s s i s t a n c e  may no t  be f r u i t f u l  u n l e s s  landowners and 
u s e r s  a r e  moved t o  take  advantage o f  i t .  To t h i s  end ,  twelve s t a t e s  have 
au thor ized  cos t - shar ing  programs t o  supplement t h e  f i n a n c i a l  a s s i s t a n c e  
a v a i l a b l e  from the  A S C S . ~ ~ ~  By 1981, 11 of  t he se  s t a t e s  had appropr ia ted  
funds f o r  cos t - shar ing  ranging from $30,000 annua l ly  i n  Connecticut t o  
$ 6  m i l l i o n  per  year  i n  1 0 w a . l ~ ~  However, app rop r i a t i ons  f o r  these programs 
have lagged behind expected amounts i n  some s ta tes .186  
Educat ion,  exhor t a t i on ,  and demonstrat ion a r e  a d d i t i o n a l  sources  o f  
i n c e n t i v e s  t o  conserve s o i l  and aba t e  a g r i c u l t u r a l  p o l l u t i o n .  In  1980, 
twenty-eight s t a t e s  repor ted  i nc reases  i n  suppor t  f o r  educa t ion  a c t i v -  
i t i e s .  187 Conservation d i s t r i c t s  and ex t ens ion  s e r v i c e s  a r e  expected i n  
most s t a t e s  t o  conduct the  educa t ion  programs. 188 Forty-one demonstrat ions 
were repor ted .  189 
O v e r a l l ,  27 s t a t e s  r e l y  e x c l u s i v e l y  on vo lun ta ry  programs of  t e c h n i c a l  
and educa t iona l  a s s i s t a n c e  t o  implement t h e i r  programs. lgO Twe lve o t h e r  
s t a t e s  have adopted va r ious  mandatory p o l i c i e s ,  but  even these  s t a t e s  " r e l y  
on vo lun ta ry  a c t i o n  i n  the  f i r s t  i n s t a n c e ,  and informal  r e s o l u t i o n  of  a g r i -  
c u l t u r a l  nonpoint p o l l u t i o n  problems" a s  the  most important  implementation 
approaches . 191 
I l l i n o i s  i s  r e p r e s e n t a t i v e  of the  s t a t e s  combining vo lun ta ry  and 
r e g u l a t o r y  measures. I l l i n o i s '  emphasis i s  c l e a r l y  on voluntary  compliance. 
The I l l i n o i s  S o i l  and Water Conservation D i s t r i c t  Act was amended i n  1977 t o  
provide f o r  s t a t e  g u i d e l i n e s  f o r  e r o s i o n  and sediment c o n t r o l  f o r  use by 
s o i l  and water conserva t ion  d i s t r i c t s  i n  formula t ing  e r o s i o n  and sediment 
c o n t r o l  programs r equ i r ed  i n  t he  amended law. lg2 Published i n  1980, the  
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s t a t e  quidel ines193 r equ i re  adherence t o  s o i l  l o s s  to le rance  values on a l l  
a g r i c u l t u r a l  land i n  the s t a t e  by January 1 ,  2000.1g4 In the  in t e r im,  
e ros ion  los ses  a r e  l imi t ed  t o  dec l in ing  mul t ip l e s  of T-values, beginning 
with four  t imes T-values from January 1, 1983 u n t i l  January 1, 1988.195 
Conservation d i s t r i c t s  must adopt s o i l  e ros ion  and sediment c o n t r o l  programs 
by Apri l  18, 1982 o r  have the Department of Agr icul ture  develop such 
programs i n  t h e i r  s tead .  196 D i s t r i c t  programs may adopt s tandards more 
ambitious than the s t a t e  minimum requirements.19' 
I l l i n o i s  has increased educat ion  and information programs r e l a t i n g  t o  
s o i l  e ros ion  and sediment c 0 n t r o l l 9 ~  and e s t ab l i shed  a  cost-sharing program 
f o r  "enduring e ros ion  and sediment contro 1 devices ,  s t r u c t u r e s  and prac- 
t i c e s .  "l99 These measures a r e  aimed a t  encouraging voluntary  compliance. 
In  the  event  t h a t  they prove inadequate,  however, I l l i n o i s  a l s o  e s t ab l i shed  
a  process through which v i o l a t i o n s  of s t a t e  s tandards  could prompt enforce- 
ment a c t i o n s  based on the S t a t e ' s  p o l l u t i o n  c o n t r o l  au tho r i ty .  A formal 
complaint f i l e d  by a  d i s t r i c t  o r  o t h e r  pa r ty  would be subjected t o  d i s t r i c t  
inspect ion.200 Upon v e r i f i c a t i o n ,  a  formal n o t i c e  of v i o l a t i o n  would be 
issued.*O1 The Department of Agr icul ture  i s  requi red  t o  prescr ibe  s p e c i f i c  
procedures f o r  reso lv ing  the  v i o l a t i o n s  and provide cos t-sharing a s s i s t a n c e  
f o r  the needed p r a c t i c e s  and expla in  cost-sharing arrangements f o r  the  
needed prac t ices .202 I f ,  wi th in  a  year of  the n o t i c e ,  compliance has  not  
been achieved,  the Department must conduct a  formal admin i s t r a t ive  hearing 
t o  determine the  reasons f o r  non-compliance.203 The consequences of a  
f inding  adverse t o  the a l leged  v i o l a t o r  a r e  not spec i f i ed  i n  the law. Thus, 
while  I l l i n o i s '  law assumes a  "ca r ro t  and s t i c k "  pos tu re ,  the  enforcement 
s t i c k  has not been unvei led ,  much l e s s  t e s t ed .  
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b. R e g u l a t i o n  
F o r t y - s i x  s t a t e s  have p o l l u t i o n  c o n t r o l  laws t h a t  ex tend  t o  a g r i c u l -  
t u r a l  nonpo in t  sources .204  However, by mid-1980, o n l y  16 s t a t e s  had 
e x e r c i s e d  o r  e n f o r c e d  t h a t  a u t h o r i t y  a g a i n s t  a g r i c u l t u r a l  p o l l u t i o n .  205 Few 
o f  t h e  remain ing  s t a t e s  i n d i c a t e d  i n t e n t i o n s  t o  e x e r c i s e  such a u t h o r i t y  i n  
t h e  f u t u r e .  206 I n s u f f i c i e n t  i n f o r m a t i o n  t o  e s t a b l i s h  c l e a r  cause  and e f f e c t  
r e  l a t i o n s h i p s  f o r  nonpo in t  p o l l u t i o n  and low p o l i t i c a  1 a c c e p t a n c e  o f  such 
enforcement  a c t i o n s  a r e  t h e  main r e a s o n s  t h a t  p o l l u t i o n  c o n t r o l  a u t h o r i t y  
h a s  been l i t t l e  used by most s t a t e s  f o r  a g r i c u l t u r a l  nonpo in t  p o l l u t i o n  
c o n t r o l  .207 
The twelve  s t a t e s 2 0 8  t h a t  have r e g u l a t o r y  p r o v i s i o n s  i n  t h e i r  S e c t i o n  
208 programs f o c u s ,  f o r  t h e  most p a r t ,  on  l o s s e s  o f  p o t e n t i a l  p o l l u t a n t s  
r a t h e r  than  a c t u a l  p o l l u t i o n  pe r  s e .  The I l l i n o i s  program a g a i n  i s  r e p r e -  
s e n t a t i v e  i n  i t s  f o c u s  on s o i l  l o s s  r a t e s  a s  opposed t o  w a t e r  q u a l i t y  
i m p l i c a t i o n s .  For some s t a t e s ,  t h e  e x i s t e n c e  of  and adherence t o  a  d i s -  
t r i c t - a p p r o v e d  farm c o n s e r v a t i o n  p l a n  i s  s u f f i c i e n t  t o  exempt l and  u s e r s  
from f u r t h e r  r e g u l a t i o n s . 2 0 9  This  approach a v o i d s  l e a v i n g  t h e  s t a t e  open t o  
c h a r g e s  o f  a r b i t r a r i n e s s  i n  b a s i n g  enforcement  a c t i o n s  o n  no t -unimpeachible  
T-va l u e  s . 
Iowa ' s  program i s  unique f o r  i t s  r e a d i n e s s  t o  e n f o r c e  s o i l  l o s s  l i m i t s  
f o r  a l l  a g r i c u l t u r a l  t i l l a g e  o p e r a t i o n s .  210 "Farm u n i t  s o i l  c o n s e r v a t i o n  
p lans , ' '  s p e c i f y i n g  b e s t  management p r a c t i c e s ,  must be developed f o r  a l l  
a g r i c u l t u r a l  l and  i n  t h e  s t a t e .211  T h e r e a f t e r ,  a l l  l a n d  must meet e r o s i o n  
s t a n d a r d s  adopted by c o n s e r v a t i o n  d i ~ t r i c t s . 2 ~ 2  Non-complying u s e r s  abou t  
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V I .  Economic and Legal A n a l y s i s  of  Admin i s t e r ing  A g r i c u l t u r a l  
P o l l u t i o n  C o n t r o l  
A. A P r o p e r t y  R i g h t s  Framework 
A more p r e c i s e  u n d e r s t a n d i n g  of t h e  n a t u r e  and importance  o f  p r o p e r t y  
r i g h t s  w i l l  h e l p  t o  e x p l a i n  t h e  d e s i g n  o f  n o n p o i n t  p o l l u t i o n  c o n t r o l  pro- 
grams. The framework developed by C a l a b r e s i  and Melamed218 i s  h e l p f u l .  
1. Ownership and Exchange 
In  t h e i r  framework, a  r i g h t  ( " e n t i t l e m e n t " )  c o n f e r s  f a v o r  among i n d i -  
v i d u a l s  o r  g roups  making competing c l a i m s  t o  an  o b j e c t  o r  p r i v i l e g e .  It 
c l a r i f i e s  t h e  r e l a t i o n s h i p s  among t h e  c o m p e t i t o r s .  R i g h t s  a r e  t h e  b a s i c  
i n s t i t u t i o n a l  i n g r e d i e n t  i n  t h e  a l l o c a t i o n  o f  s c a r c e  r e s o u r c e s .  I n  d e f i n i n g  
r i g h t s ,  two m a t t e r s  must be dec ided :  ( a )  i n i t i a l  ownership  ( a l l o c a t i o n )  of  
r i g h t s ;  and ( b )  r u l e s  under  which t h e y  may be  exchanged.  C o l l e c t i v e  
enforcement  o f  b o t h  t h e  i n i t i a l  a l l o c a t i o n  and t h e  c o n d i t i o n s  f o r  exchange 
i s  r e q u i r e d  i f  a  l e g a l  sys tem i s  t o  have meaning. 
The a l l o c a t i o n  d e c i s i o n ,  a c c o r d i n g  t o  C a l a b r e s i  and Melamed, 219 must 
r e f l e c t  a c c e p t e d  t e n e t s  o f  s o c i a l  r e l a t i o n s ,  i n c  lud ing  d i s t r i b u t i o n a l  e q u i t y  
and j u d i c i a l  c o n s i s t e n c y .  Within t h e s e  c o n s t r a i n t s ,  an  e n t i t l e m e n t  shou ld  
be made t o  t h e  p a r t y  b e s t  a b l e  t o  e v a l u a t e  i t s  s o c i a l  wor th  o r ,  s e c o n d a r i l y ,  
t o  t h e  p a r t y  who can  a c t  most c h e a p l y  t o  c o r r e c t  e r r o r s  i n  i t s  i n i t i a l  
a l l o c a t i o n  ( i . e . ,  e v a l u a t e  and i n i t i a t e  exchange) .  Where competing p a r t i e s  
a r e  e q u a l l y  a b l e  t o  e v a l u a t e  an e n t i t l e m e n t  and i n i t i a t e  exchange,  where 
t r a n s a c t i o n s  a r e  c o s t l e s s ,  and where income e f f e c t s  a r e  n e g l i g i b l e ,  t h e  
exchange e q u i l i b r i u m  i s  i n v a r i a n t  t o  t h e  i n i t i a l  a l l o c a t i o n  of  r i g h t s . 2 2 0  
I n  r e a l i t y ,  income e f f e c t s  o f t e n  a r e  n o t  n e g l i b i b l e ,  and competing p a r t i e s  
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a r e  n o t  e q u a l l y  equipped t o  t r ade .221  An i m p o r t a n t  c a s e  o f  unequa l  t r a d i n g  
a b i l i t i e s  a r i s e s  when an o b j e c t  o r  p r i v i l e g e  h a s  a  c o l l e c t i v e  dimension-- 
many i n d i v i d u a l s  have i n t e r e s t s  i n  i t s  use .  A f a rmer  whose s o i l  l o s s e s  
c o n t r i b u t e  t o  s i l t a t i o n  o f  nea rby  s t r e a m s  and w a t e r  s u p p l y  r e s e r v o i r s  cannot  
c o n t a c t  a l l  p e r s o n s  who use  t h e  s t r e a m s  o r  d r i n k  t h e  w a t e r .  Nor i s  he o r  
she  a b l e  t o  look beyond p r o d u c t i v i t y  l o s s e s  t o  e v a l u a t e  t h e  s o c i a l  c o s t s  o f  
t h e  l o s t  s o i l .  On the  o t h e r  hand ,  a  government a c t i n g  on b e h a l f  o f  t h e  
c i t i z e n r y  may e v a l u a t e  t h e  e x t e r n a l  s o c i a l  c o s t  and i n i t i a t e  t r a n s a c t i o n s  
w i t h  t h e  farmer .  
The second m a t t e r  i n  a s s i g n i n g  r i g h t s  i s  t h e  c o n d i t i o n s ' o f  t h e i r  
exchange.  Three o p t i o n s  were no ted  by C a l a h r e s i  and Melamed: ( a )  p r o p e r t y  
r u l e s ,  ( b )  l i a b i l i t y  r u l e s ,  and ( c )  i n a l i e n a b i l i t y . 2 2 2  With p r o p e r t y  r u l e s ,  
c o n s e n t  t o  a n  exchange must  be g i v e n  i n  advance by a l l  p a r t i e s  a t  an  
a c c e p t a b l e  p r i c e ,  l i k e  market  t r a n s a c t i o n s .  Beyond t h e  government ' s  
p r e s e n c e  i n  s e t t i n g  and e n f o r c i n g  r u l e s  o f  f a i r  exchange,  n e i t h e r  t h e  p r i c e  
nor  t h e  w i l l i n g n e s s  t o  exchange i s  s u b j e c t  t o  d i r e c t  government c o n t r o l .  
Under l i a b i l i t y  r u l e s ,  p r i o r  c o n s e n t  t o  a n  exchange i s  n o t  r e q u i r e d ,  
and p r i c e s  a r e  s e t  by a n  o b j e c t i v e  t h i r d  p a r t y ,  such as a  c o u r t .  Damage 
c l a i m s  f o l l o w i n g  a n  a u t o  a c c i d e n t  i l l u s t r a t e  t r a n s a c t i o n s  s u i t e d  t o  l i a -  
b i l i t y  r u l e s .  Government involvement i s  i n c r e a s e d  h e r e ,  r e l a t i v e  t o  pro-  
p e r t y  r u l e s ,  because  a f f e c t e d  i n d i v i d u a l s  a r e  n o t  l i k e l y  t o  a g r e e  t o  a  r a t e  
of  compensat ion w i t h o u t  t h e  t h r e a t  of a r b i t r a t i o n .  I n  o t h e r  s i t u a t i o n s ,  
l i a b i l i t y  r u l e s  may be a p p r o p r i a t e  because  many i n d i v i d u a l s  w i t h  i n t e r e s t s  
i n  a  t r a n s a c t i o n  a r e  n o t  e f f i c i e n t l y  r e p r e s e n t e d  i n  t h e  market .  Assessment 
and r e p r e s e n t a t i o n  of  those  i n t e r e s t s  by a n  o b j e c t i v e  a u t h o r i t y  (government)  
may be cheaper  than  n e g o t i a t i n g  s e p a r a t e l y  w i t h  each  one.  Th i s  l o g i c  i s  
behind eminent  domain condemnation o f  p r o p e r t y  f o r  p u b l i c  u s e s  and i n  t h e  
l e v y i n g  o f  e f f l u e n t  c h a r g e s .  
F i n a l l y ,  i n a l i e n a b i l i t y  d i s a l l o w s  exchange o f  s p e c i f i e d  r i g h t s  under 
some o r  a l l  c i r c u m s t a n c e s .  The s t a t e  c o n t r o l s  b o t h  t r a n s a c t i o n s  (by  pro- 
h i b i t i o n s )  and p r i c e s  ( e .g . ,  f i n e s  and p r i s o n  t e r m s ) .  For example,  f r e e  
s p e e c h ,  b o d i l y  i n t e g r i t y ,  and freedom from peonage a r e  p r o t e c t e d  i n  t h i s  way 
i n  t h e  Uni ted  S t a t e s .  
In  g e n e r a l ,  p r o p e r t y  r u l e s  a r e  w e l l - s u i t e d  t o  exchanges  f o r  which 
s o c i a l  v a l u e s  a r e  e a s i l y  e s t a b l i s h e d  and h o l d o u t s  o r  f r e e l o a d e r s  do  n o t  make 
e v a l u a t i o n  unduly  compl ica ted .  L i a b i l i t y  r u l e s  a r e  a p p r o p r i a t e  where many 
i n d i v i d u a l s  a r e  a f f e c t e d  by a  t r a n s a c t i o n  and i n c e n t i v e s  t o  d i s t o r t  p re -  
f e r e n c e s  a r e  p r e s e n t .  F i n a l l y ,  where c o l l e c t i v e  v a l u e s  a r e  s o  h i g h  t h a t  few 
i n d i v i d u a l s  w i l l  want t o  pay t h e  c o s t  o f  a  t r a n s a c t i o n ,  i n a l i e n a b i l i t y  i s  
s u i t a b l e .  I n a l i e n a b i l i t y  a l s o  may be invoked i n  c a s e s  o f  overwhelming moral  
o r  e t h i c a l  i n t e r e s t s .  
2. P r o p e r t y  R i g h t s  and C h a r a c t e r i s t i c s  o f  I n t e r a c t i o n s  
P r o p e r t y  r i g h t s  must r e f l e c t  r e l e v a n t  human v a l u e s  and c h a r a c t e r i s t i c s  
o f  s p e c i f i c  human i n t e r a c t i o n s .  ~ r o m l e ~ ~ ~ ~  i d e n t i f i e d  s i x  " a t t r i b u t e s  o f  
human in te rdependence"  which might be c r u c i a l  i n  a l l o c a t i n g  and p r o t e c t i n g  
r i g h t s :  ( a )  t h e  n a t u r e  (e .g . ,  i r r i t a t i n g  o r  l i f e - t h r e a t e n i n g )  of  t h e  
impact ;  ( b )  t h e  f requency  of t h e  impact ;  ( c )  t h i r d - p a r t y  e f f e c t s ;  ( d l  t r a n -  
s a c t i o n  c o s t s ;  ( e )  whether  o r  n o t  a  un ique  damage f u n c t i o n  e x i s t s ;  and ( f )  
whether o r  n o t  t h e  impact i s  r e v e r s i b l e .  For  example,  i n t e r a c t i o n s  p o s i n g  
i r r e v e r s i b l e  h e a l t h  r i s k s  t o  many i n d i v i d u a l s ,  such  a s  t h e  r e l e a s e  o f  t o x i c  
p o l l u t a n t s  i n t o  w a t e r c o u r s e s ,  a r e  n o t  amenable t o  p r i v a t e  n e g o t i a t i o n  y e t  
have h i g h  c o s t s  t o  s o c i e t y .  P r o v i d i n g  l i a b i l i t y  o r  i n a l i e n a b l e  p r o t e c t i o n  
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t o  t h e  g e n e r a l  ~ u b l i c  a g a i n s t  such t r a n s a c t i o n s  i s  l i k e l y  t o  be t h e  l e a s t  
c o s t l y  s o l u t i o n .  Sediment l o s s e s ,  w h i l e  i n v o l v i n g  many " v i c t i m s  ," do n o t  
pose t h e  s i g n i f i c a n t  and immediate r i s k s  a s s o c i a t e d  w i t h  t o x i c  p o l l u t a n t s .  
I n  most s t a t e s ,  f a rmers  a r e  now p r o t e c t e d  w i t h  p r o p e r t y  r u l e s  under which 
e r o s i o n  c o n t r o l  may be "purchased" through s t a t e  o r  f e d e r a  1 t e c h n i c a  1 and 
c o s t - s h a r i n g  a i d .  Iowa 's  r e q u i r e m e n t s  f o r  e r o s i o n  c o n t r o l  d e p a r t  from t h e  
norm o n l y  by u s i n g  l i a b i l i t y  r u l e s ;  even t h e r e ,  t h e  farmer  i s  p r o t e c t e d .  
3. I m p l i c a t i o n s  f o r  t h e  Economics o f  Program Design 
Programs t o  reduce  a g r i c u l t u r a l  nonpo in t  p o l l u t i o n  invo lve  s e v e r a l  
a s p e c t s  o f  l and  use  r i g h t s .  Within  t h e  g e n e r a l  s t r u c t u r e  of  f e d e r a l  w a t e r  
po l lv i t ion  c o n t r o l  s t a t u t e s ,  s t a t e s  v a r y  wide ly  i n  t h e i r  approaches t o  
nonpo i n t  po 1 l u t  ion .  
One e lement  o f  nonpo in t  p o l l u t i o n  c o n s i s t s  o f  a g r i c u l t u r a l  chemical  
p r o d u c t s .  R i g h t s  t o  u s e  some p r o d u c t s ,  such a s  DDT, have been s e v e r e l y  
curbed.  I n  e f f e c t ,  c o l l e c t i v e  ownership  h a s  been a s s e r t e d  and exchange 
d i sa l lowed .  These r i g h t s  may be moni tored a t  p o i n t s  o f  chemical  p r o d u c t i o n  
and d i s t r i b u t i o n  w i t h  modest t r a n s a c t i o n  c o s t s .  
A second a s p e c t  concerns  s o i l  and land m a n a g e m n t - - t i l l a g e  p r a c t i c e s ,  
c o n t o u r i n g ,  c r o p  r o t a t i o n ,  e t c .  Th i s  i s  t h e  main f o c u s  o f  S e c t i o n  208 r u l e s  
and g u i d e l i n e s .  T r a n s a c t i o n s  w i t h  i n d i v i d u a l  f a rmers  over  r i g h t s  t o  make 
t h e s e  d e c i s i o n s  would be q u i t e  c o s t l y .  Each p a r c e l  of  land h a s  a  unique 
p o t e n t i a l  f o r  c o n t r i b u t i n g  t o  p o l l u t i o n .  A r e a l l o c a t i o n  of  r i g h t s  away from 
landowners would be e x c e e d i n g l y  c o s t l y  t o  e n f o r c e .  Most s t a t e s  have s t e e r e d  
away from such a  c o u r s e ,  choosing t o  reemphasize  and r e i n f o r c e  v o l u n t a r y  
programs. 
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Most s t a t e  w a t e r  q u a l i t y  programs emphasize s e d i m e n t a t i o n  r e l a t i v e  t o  
o t h e r  k i n d s  o f  a g r i c u l t u r a l  p o l l u t a n t s .  Too l i t t l e  i s  known abou t  many 
o t h e r  a g r i c u l t u r a l  p o l l u t a n t s  ( e . g . ,  n u t r i e n t s  and o r g a n i c s )  t o  a l l o w  a  
c a r e f u l  assessment  o f  a s s o c i a t e d  s o c i a l  c o s t s  and b e n e f i t s .  I n  such c a s e s ,  
s t a t e s  a r e  u n d e r s t a n d a b l y  r e l u c t a n t  t o  g e n e r a t e  c o s t l y  a d d i t i o n a l  i n f o r -  
mat ion o r  t o  r e d e f i n e  r i g h t s  wi thou t  compel l ing  ev idence .  The f e d e r a l  
government h a s  p l a y e d  a  major  r o l e  i n  g a t h e r i n g  a d d i t i o n a l  i n f o r m a t i o n  on  
a g r i c u l t u r a l  p o l l u t a n t s .  As i t  becomes a v a i l a b l e ,  s t a t e s  w i l l  be a b l e  t o  
e x t e n d  t h e  re f inement  o f  farmland use  r i g h t s  a s  t h e y  a f f e c t  p o l l u t i o n .  Some 
r e f i n e m e n t s  may i n v o l v e  nonproper ty  r u l e s  f o r  exchange.  However, where 
r i g h t s  c a n  be e x e r c i s e d  o n l y  by i n d i v i d u a l  landowners ( a s  opposed,  s a y ,  t o  
chemica l  p r o d u c e r s )  t h e  presumpt ion toward i n d i v i d u a l  ownership  w i l l  
rema i n .  
Upgrading e x i s t i n g  v o l u n t a r y  c o n s e r v a t i o n  programs e n t a i l s  no funda- 
menta l  change i n  t h e  a l l o c a t i o n  o r  p r o t e c t i o n  o f  r i g h t s .  Iowa 's  r e g u l a t o r y  
approach t o  s o i l  e r o s i o n  h a s  changed t h e  method of  exchanging e r o s i o n  r i g h t s  
bu t  n o t  t h e i r  a l l o c a t i o n .  Owners o r  o c c u p i e r s  o f  Iowa 's  l a n d  c a n  be 
r e q u i r e d  t o  t a k e  s t e p s  t o  reduce e r o s i o n ,  bu t  f i n a n c i a l  and t e c h n i c a l  
a s s i s t a n c e  must be p rov ided  by t h e  s t a t e  i n  such c a s e s .  The l a n d h o l d e r  
remains e n t i t l e d  and i s  p r o t e c t e d  by l i a b i l i t y  r u l e s  under which p a r t i a l  
compensat ion must f o l l o w  i n t e r f e r e n c e  w i t h  i n d i v i d u a l  r i g h t s .  P r e c e d e n t s  
e x i s t ,  i n  a  few s o i l  c o n s e r v a t i o n  d i s t r i c t s  and c o u n t i e s ,  f o r  more s t r i n g e n t  
government c o n t r o l s  on r i g h t s  t o  l o s e  s o i l .  However, t h e s e  p r e c e d e n t s  do 
n o t  appear  t o  be a f f e c t i n g  c u r r e n t  changes  i n  s t a t e  and f e d e r a l  p o l i c i e s .  
A  new g e n e r a t i o n  o f  s o i l  c o n s e r v a t i o n  p o l i c i e s  i s  n o t  l i k e l y  t o  s h i f t  
r i g h t s  i n  a g r i c u l t u r a l  l and  d r a m a t i c a l l y .  I n  most c a s e s ,  t h e y  a r e  l i k e l y  t o  
i n v o l v e  r e f i n e m e n t s  i n  t h e  d e f i n i t i o n  o f  r i g h t s  t o  l o s e  s o i l  and ,  i n  more 
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extreme c a s e s ,  t o  govern exchanges o f  t h o s e  r i g h t s  w i t h  l i a b i l i t y  r u l e s  
r a t h e r  than  p r o p e r t y  r u l e s .  A r e a l l o c a t i o n  o f  r i g h t s  away from landowners 
would e n t a i l  p r o h i b i t i v e l y  h i g h  c o s t s  o f  enforcement  on e v e r y  p a r c e  1 o f  
a f f e c t e d  land.  I n d i v i d u a l  landowners can more e a s i l y  i n i t i a t e  t r a n s a c t i o n s  
o v e r  s o i l  l o s s  r i g h t s  t h a n  governments. On t h e  o t h e r  hand ,  p r i v a t e  v a l u e s  
o f  e r o s i o n  a r e  now s i g n i f i c a n t l y  d ivorced  from s o c i a l  v a l u e s .  A t  a  minimum, 
t h e  d i s p a r i t y  i s  c a u s e  t o  i n c r e a s e  t h e  p r i v a t e  v a l u e  o f  e r o s i o n .  Th i s  cou ld  
be ach ieved  through c r o s s - c o m p l i a n c e 2 2 ~  o r  c o n t r a c t u a l  payments based on 
implementa t ion and long-term maintenance o f  BMPs. These o p t  i o n s  e n t a i  1 no  
fundamental  changes i n  t h e  a l l o c a t i o n  o r  p r o t e c t i o n  o f  r i g h t s .  I n  p r a c t i c e  
t h e y  may r e q u i r e  f e d e r a l  involvement ,  e s p e c i a l l y  i n  cross-compl iance .  
Another way o f  i n j e c t i n g  a  g r e a t e r  p u b l i c  i n t e r e s t  i n  e r o s i o n  r i g h t s  i s  t o  
s h i f t  t o  l i a b i l i t y  exchange p r o t e c t i o n ,  a s  Iowa h a s .  Th i s  approach h a s  the  
advantage o f  a l l o w i n g  t h e  government t o  t ake  a c t i o n s  where v o l u n t a r y  cooper-  
a t i o n  i s  n o t  for thcoming and,  hence ,  t o  e f f e c t i v e l y  t a r g e t  a g r i c u l t u r a l  
p o l l u t i o n  c o n t r o l  e f f o r t s .  F e d e r a l  p a r t i c i p a t i o n  i s  n o t  needed. Yet , com- 
p e n s a t i o n  i s  p a i d  f o r  s t a t e  a c t i o n s  t h a t  c u r b  i n d i v i d u a l s '  s o i l  e r o s i o n  
r i g h t s .  
B. C o o r d i n a t i o n  o f  S o i l  Conserva t ion  and P o l l u t i o n  C o n t r o l  Programs 
The d e f i n i n g  c h a r a c t e r i s t i c  o f  economics i s  t h e  n o t i o n  o f  a 1  l o c a t i n g  
s c a r c e  r e s o u r c e s  t o  competing uses .  I n d i v i d u a l s  o r  f i r m s  a r e  u s u a l l y  
assumed t o  c o n t r o l  t h e  r e s o u r c e s  and t o  have g o a l s  f o r  t h e i r  u s e s .  P r i c e  
s i g n a l s  s e t  i n  t h e  market  p l a c e  b r i n g  t h e  a c t i o n s  of  economic u n i t s  i n  l i n e .  
The market  i s  t h e  c o o r d i n a t i n g  i n s t i t u t i o n .  
The problem o f  c o o r d i n a t i o n  a r i s e s  e x p l i c i t l y  i n  i n s t a n c e s  where mar- 
k e t s  a r e  u n a v a i l a b l e  o r  u n r e l i a b l e .  More fundamental  c a u s e s  a r e  i n s e c u r e  
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p r o p e r t y  r i g h t s  i n  s c a r c e  r e s o u r c e s ,  t e c h n o l o g i e s  which a l l o w  d e c l i n i n g  
c o s t s  o f  p r o d u c t i o n ,  o r  t h e  e x i s t e n c e  o f  "pub l i c  goods" from which consumers 
canno t  be excluded.  Government a c t i o n  o f  some k i n d  t y p i c a l l y  i s  needed t o  
n e u t r a l i z e  t h e s e  fundamental  c a u s e s  o f  market  f a i l u r e .  A government may be 
a b l e  t o  c l a r i f y  p r o p e r t y  r i g h t s  and make them more s e c u r e .  Economies o f  
s i z e ,  and t h e  p o l i c e  powers o f  t h e  s t a t e ,  make governments u n i q u e l y  a b l e  t o  
p rov ide  and f i n a n c e  p u b l i c  goods. 
1. Dimensions o f  A d m i n i s t r a t i v e  C o o r d i n a t i o n  
When viewed a s  a  m a t t e r  of  combining governmental  l e a d e r s h i p  and 
management w i t h  a c t i o n s  o f  p r i v a t e  i n d i v i d u a l s ,  two dimensions  o f  t h e  
c o o r d i n a t i o n  problem become a p p a r e n t .  F i r s t ,  t h e r e  i s  a  v e r t i c a l  dimension 
i n  which needs and concerns  o f  p r i v a t e  a g e n t s  f i l t e r  upward i n  t h e  govern-  
ment h i e r a r c h y  and p o l i c i e s  formed by government t o  meet t h o s e  concerns  
f i l t e r  downwards t o  t h e  l eve  1 o f  a f f e c t i n g  i n d i v i d u a l s '  a c t i o n s .  P e r f e c t  
v e r t i c a l  c o o r d i n a t i o n  should  mean t h r e e  t h i n g s :  ( 1 )  t h a t  messages a r e  
a c c u r a t e l y  f e d  i n t o  and p r o c e s s e d  w i t h i n  t h e  government h i e r a r c h y ;  ( 2 )  t h a t  
p o l i c y  r e s p o n s e s  a r e  formulated a t  l e v e l s  which can  d e a l  w i t h  s p e c i f i c  
concerns  most e f f i c i e n t l y  and e q u i t a b l y ;  and ( 3 )  t h a t  t h o s e  r e s p o n s e s  evoke 
a c t i o n s  a t  o t h e r  l e v e l s  o f  t h e  h i e r a r c h y  and among p r i v a t e  a g e n t s  which 
p r e c i s e l y  r e f l e c t  t h e  i n t e n t  o f  t h e  p o l i c i e s .  E f f i c i e n t  v e r t i c a l  coord ina -  
t i o n  would r e q u i r e  t h a t  b e n e f i t s  and c o s t s  should  be ba lanced  ( a t  t h e  
marg in )  a s  p o l i c y  i n s t i t u t i o n s  a r e  improved toward p e r f e c t i o n ,  t h u s  
acknowledging t h e  c o s t s  o f  c o o r d i n a t i o n .  
The second dimension o f  t h e  c o o r d i n a t i o n  problem i s  h o r i z o n t a l .  Where 
s e v e r a l  i n s t i t u t i o n s  a r e  brought  t o  b e a r  on a  s p e c i f i c  problem, t h e  working 
r e l a t i o n s h i p  between them may g i v e  r i s e  t o  problems o f  r o l e  u n c e r t a i n t y ,  
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c o m p e t i t i o n ,  a n d / o r  poor  communication. H o r i z o n t a l  c o o r d i n a t i o n  i n v o l v e s  
p rocedures  f o r  melding s p e c i a l i z e d  i n s t i t u t i o n s  i n t o  a  smoothly and e f f i -  
c i e n t l y  f u n c t i o n i n g  c o a l i t i o n  t o  d e a l  w i t h  a  s p e c i f i c  problem. Major t ech-  
n i q u e s  o f  improving h o r i z o n t a l  c o o r d i n a t i o n  may invo lve :  ( 1 )  c l a r i f y i n g  and 
l i m i t i n g  t h e  r o l e s  ( j u r i s d i c t i o n s )  and r e s p o n s i b i l i t i e s  o f  t h e  r e s p e c t i v e  
a g e n c i e s ;  ( 2 )  e s t a b l i s h i n g  a  c l e a r  c u t  d e c i s i o n  p rocedure  ( p e r h a p s  a  
d e c i s i o n  h i e r a r c h y )  t o  c o n t r o l  t h e i r  i n t e r a c t i o n s ;  and ( 3 )  s p e c i f y i n g  r e -  
s p o n s i b i l i t i e s  f o r  i n f o r m a t i o n  g e n e r a t i o n  and s h a r i n g  among t h e  a g e n c i e s .  
E f f i c i e n t  h o r i z o n t a l  c o o r d i n a t i o n  i n v o l v e s  e q u a t i n g  t h e  m a r g i n a l  b e n e f i t s  
and c o s t s  of  such improvements. 
S e v e r a l  f e a t u r e s  o f  t h i s  paradigm o f  e x t r a - m a r k e t  c o o r d i n a t i o n  should  
be no ted .  F i r s t ,  i t  h a s  obvious  p a r a l l e l s  i n  t h e  economic t h e o r y  o f  indus-  
t r i a l  o r g a n i z a t i o n ;  v e r t i c a l  i n t e g r a t i o n  i n  t h a t  t h e o r y  i s  t h e  j o i n i n g  i n  a  
s i n g l e  f i r m  o f  d i f f e r e n t  s t a g e s  i n  p r o d u c t i o n  and marke t ing ;  h o r i z o n t a l  
i n t e g r a t i o n  i s  t h e  j o i n i n g  i n  a  s i n g l e  u n i t  of f i r m s  engaged i n  t h e  same 
t y p e  o f  economic a c t i v i t y .  Second, i t  w i l l  be v e r y  d i f f i c u l t  i n  most c a s e s  
t o  q u a n t i t a t i v e l y  a s s e s s  t h e  e f f i c i e n c y  o f  c o o r d i n a t i n g  measures .  Market 
v a l u e s  o f t e n  a r e  u n a v a i l a b l e .  P r o p e r t y  r i g h t s  may be s u b j e c t  t o  change. 
And i n s t i t u t i o n a l  ar rangements  may be d i s c o n t i n o u s ,  a l l o w i n g  c h o i c e s  o n l y  
among d i s c r e t e  a l t e r n a t i v e s .  A l l  t h e s e  f a c t o r s  s u g g e s t  t h a t  c h o i c e s  between 
approaches  t o  c o o r d i n a t i o n  w i l l  be based f o r  t h e  most p a r t  on  q u a l i t a t i v e  
c r i t e r i a .  F i n a l l y ,  t h o s e  q u a l i t a t i v e  judgments w i l l  be h e a v i l y  l a c e d  w i t h  
p o l i t i c a l  judgments and p r e s s u r e s .  An economic t h e o r y  o f  c o o r d i n a t i o n  t e l l s  
u s  how i n s t i t u t i o n s  might o p e r a t e  i d e a l l y .  A p o l i t i c a l  t h e o r y  might s u g g e s t  
how t h e y  a r e  f a s h i o n e d  and o p e r a t e d  i n  r e a l i t y .  
I n  f o l l o w i n g  s e c t i o n s ,  o n l y  t h e  o u t p u t  s i d e  o f  i n s t i t u t i o n a l  c o o r d i n a -  
t i o n  w i l l  be d i s c u s s e d .  L i t t l e  w i l l  be s a i d  o f  t h e  p r o c e s s e s  by which 
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s o c i a l  c o n c e r n s  f i l t e r  through government c h a n n e l s  o r  p o l i t i c a l  judgments 
and p r e s s u r e s  a r e  b rough t  t o  b e a r  on p o l i c y  c h o i c e s .  
2. V e r t i c a l  C o o r d i n a t i o n  o f  A g r i c u l t u r a l  Nonpoint P o l l u t i o n  
C o n t r o l  Programs 
S o i l  c o n s e r v a t i o n  and r u r a l  w a t e r  q u a l i t y  programs c o n f r o n t  s i m i l a r  
i s s u e s  o f  v e r t i c a l  cohes ion .  I n  e a c h  c a s e ,  broad n a t i o n a l  g o a l s  must be 
implemented a t  l o c a l  l e v e l s  due t o  t h e  l o c a l i z e d  n a t u r e s  o f  the  r e s p e c t i v e  
problems. However, w a t e r  p o l l u t i o n  problems have more obvious  and immediate 
o f f - s i t e  impacts  than  does  d e c l i n i n g  s o i l  f e r t i l i t y .  The obvious  non- 
a g r i c u l t u r a l  impacts  p rov ide  a  compel l ing  r a t i o n a l e  f o r  i n c l u d i n g  non-farm 
groups  i n  t h e  a d m i n i s t r a t i o n  of  t h e  208 program. 225 The EPA r e p r e s e n t s  a  
spec t rum o f  such i n t e r e s t s  a t  t h e  n a t i o n a l  l e v e l .  S t a t e  r u r a l  c l e a n  w a t e r  
c o o r d i n a t i n g  commit tees  may a l s o  i n c l u d e  such g r o u p s ,  though t h i s  may v a r y  
from s t a t e  t o  s t a t e .  A t  t he  l o c a l  l e v e l ,  however,  t h e  widespread ass ignment  
o f  a u t h o r i t y  t o  s o i l  c o n s e r v a t i o n  d i s t r i c t s  s u g g e s t s  t h a t  non-farm groups  
may be exc luded  from s e t t i n g  l o c a l  p r i o r i t i e s .  R u r a l  C lean  Water Program 
r e g u l a t i o n s  a r e  c a r e f u l l y  fo rmula ted  t o  e x c l u d e  a s s i s t a n c e  f o r  p r a c t i c e s  
aimed p r i m a r i l y  a t  ~ r o d u c t i o n  g o a l s .  N e v e r t h e l e s s ,  i n d i v i d u a l s  c l o s e l y  t i e d  
t o  farming might i d e n t i f y  c r i t i c a l  p o l l u t i o n  problems and p r i o r i t y  s o l u t i o n s  
d i f f e r e n t  from t h o s e  t h a t  would be chosen by p e r s o n s  i n t e r e s t e d  i n  c i t y  
wa te r  s u p p l i e s  and water-based r e c r e a t i o n .  
The 208 p l a n s  fo rmula ted  i n  I l l i n o i s ,  a s  i n  o t h e r  s t a t e s ,  c o n s i d e r a b l y  
upgrade t h e  r o l e  o f  c o n s e r v a t i o n  d i s t r i c t s .  A d m i n i s t r a t i v e  and d e c i s i o n -  
making a u t h o r i t y  a r e  added t o  t h e i r  former  a d v i s o r y  t a s k s . 2 2 6  Board members 
who f o r m e r l y  had l i t t l e  exposure  t o  l i a b i l i t y  a c t i o n s  may be c o n s i d e r a b l y  
more v u l n e r a b l e  g i v e n  t h e  new r e s p o n s i b i l i t i e s .  For  example,  i f  p r a c t i c e s  
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recommended by a  d i s t r i c t  i n  1980 f a i l  t o  b r i n g  a  l and  o c c u p i e r  i n  compli-  
ance  w i t h  1983 s t a n d a r d s ,  a r e  board  members l i a b l e  f o r  c o s t s  i n c u r r e d  i f  t h e  
o c c u p i e r  i s  coerced  a t  t h a t  t ime t o  u n d e r t a k e  a d d i t i o n a l  measures? Are 
board  members s u b j e c t  t o  defamat ion s u i t s  f o r  p u b l i c i z i n g  non-compliance? 
These q u e s t i o n s  i n d i c a t e  t h a t  e f f e c t i v e  implementa t ion o f  t h e  208 program 
w i l l  depend i n  p a r t  on p r o t e c t i n g  board  members from p o s s i b l e  t o r t  ac-  
t i o n s  .227 
SWCDs must be equipped t o  s t r i k e  an  e f f i c i e n t  b a l a n c e  be tween new 
p o l l u t i o n  c o n t r o l  measures  and encourag ing  t h e  maintenance o f  e x i s t i n g  p rac -  
t i c e s .  Added moni to r ing  o f  e x i s t i n g  p r a c t i c e s  would c o n t r i b u t e  t o  t h i s  end. 
So would r e p o r t i n g  requ i rements  which emphasized p r o j e c t s  i n  e f f e c t  r a t h e r  
than t o t a l  p r o j e c t s  implemented o r  number o f  p a r t i c i p a n t s .  Of c o u r s e ,  
changes  i n  w a t e r  q u a l i t y  w i l l  r e f l e c t  t h e  o v e r a l l  e f f e c t i v e n e s s  o f  t h e s e  
p r o j e c t s  and ,  by comparison t o  e x p e n d i t u r e s  , t h e  e f f i c i e n c y  w i t h  which t h e  
changes  have been ach ieved .  A d d i t i o n a l  i n c e n t i v e s  f o r  m a i n t a i n i n g  BMPs 
beyond t ime i n t e r v a l s  t y p i c a l l y  w r i t t e n  i n t o  ASCS, RCWP, o r  s t a t e  c o s t -  
s h a r i n g  c o n t r a c t s  may be needed.228 
3. H o r i z o n t a l  C o o r d i n a t i o n  o f  A d m i n i s t r a t i v e  Agencies 
H o r i z o n t a l  c o o r d i n a t i o n  between 208 e f f o r t s  and r e l a t e d  programs pre-  
s e n t s  v e r y  c o n s i d e r a b l e  problems. F i r s t ,  t h e  EPA h a s  worked main ly  i n  a  
r e g u l a t o r y  mode whi le  USDA programs have been mainly  v o l u n t a r y .  These 
approaches  may be d i f f i c u l t  t o  i n t e g r a t e  i n  a  program f e a t u r i n g  j o i n t  admin- 
i s t r a t i o n  a t  t h e  n a t i o n a l  l e v e l .  
Second, t h e r e  i s  t h e  m a t t e r  of  d i s t i n g u i s h i n g  nonpo in t  p o l l u t i o n  con- 
t r o l  s t a n d a r d s  from s o i l  c o n s e r v a t i o n  s t a n d a r d s .  I n  a r e a s  where sediment  
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e r o s i o n  and sediment-born p o l l u t a n t s  a r e  t h e  major  c u l p r i t s  i n  both  prob- 
lems,  a  s i n g l e  s t a n d a r d  such a s  a t t a i n i n g  "T"-levels o f  s o i l  l o s s  may s u i t  
both  purposes  t o  a  r e a s o n a b l e  approx imat ion .  I n  o t h e r  i n s t a n c e s ,  s t a n d a r d s  
may have t o  be extended t o  cover  f e r t i l i z e r  u s e ,  i r r i g a t i o n  p r a c t i c e s ,  e t c .  
A m u l t i p l i c i t y  o f  s t a n d a r d s  may confuse  l i g h t l y  s t a f f e d  SCS o f f i c e s  and 
d i s t r i c t  boards .  Trade-offs  among t h e , s t a n d a r d s  may have t o  be s p e c i f i e d .  
The problem may be e x a c e r b a t e d  by t h e  f a c t  t h a t  d i s t r i c t  board  members a r e  
accustomed t o  d e a l i n g  wi th  s o i l  l o s s e s  and may be i n c l i n e d  t o  t h i n k  o f  
p o l l u t i o n  p r i m a r i l y  i n  t h o s e  terms.  To c o r r e c t  t h i s  b i a s  may t a k e  t ime and 
e x t e n s i v e  e d u c a t i o n  e f f o r t s  from SCS o r  o t h e r  p e r s o n n e l  t r a i n e d  i n  m a t t e r s  
o f  nonpo in t  s o u r c e  po 1 l u t i o n .  
T h i r d ,  on-farm p o l l u t i o n  c o n t r o l  p r a c t i c e s  need t o  be c o o r d i n a t e d  w i t h  
I 1  in-stream" a l t e r n a t i v e s  which may be more c o s t - e f f e c t i v e .  T h i s  may i n v o l v e  
j o i n t  p l a n n i n g  w i t h  s t a t e  and f e d e r a l  a g e n c i e s  n o t  d i r e c t l y  invo lved  i n  s o i l  
c o n s e r v a t i o n  o r  w a t e r  p o l l u t i o n  programs, e . g . ,  t h e  U.S. Army Corps o f  
Eng ineers  o r  v a r i o u s  f l o o d  c o n t r o l  and r e s o u r c e  development a g e n c i e s .  
An u n u s u a l l y  d e l i b e r a t e  and comprehensive approach t o  h o r i z o n t a l  admin- 
i s t r a t i v e  c o o r d i n a t i o n  o f  j o i n t  l and  and wa te r  problem was t aken  i n  1969 i n  
~ e b r a s k a . ~ ~ g  S o i l  and wa te r  c o n s e r v a t i o n  d i s t r i c t s  and a  v a r i e t y  o f  water-  
shed d i s t r i c t s  i n  t h a t  s t a t e  were c o n s o l i d a t e d  i n t o  24 N a t u r a l  Resource 
The d i s t r i c t s  (NRDS) conform g e n e r a l l y  t o  r i v e r  b a s i n s .  They 
have r e s p o n s i b i l i t i e s  f o r  "e ros ion  c o n t r o l ,  f l o o d  c o n t r o l ,  s o i l  conserva-  
t i o n ,  w a t e r  s u p p l y ,  ground and s u r f a c e  w a t e r  c o n s e r v a t i o n ,  p o l l u t i o n  con- 
t r o l ,  d r a i n a g e ,  w i l d l i f e  h a b i t a t  management, r e c r e a t i o n ,  and f o r e s t r y  and 
range  management. I n  a d d i t i o n ,  NRDs have t h e  s o l e  a u t h o r i t y  t o  i n i t i a t e  
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ground w a t e r  c o n t r o  1s under  t h e  (Nebraska)  Ground Water Management AC t ."231 
The Nebraska NRDs have t a x i n g  powers and a u t h o r i t y  t o  h i r e  s t a f f .  
To be s u r e ,  t h e  NRDs  o f  t h e  Nebraska type  have l i m i t s  and l i a b i l i t i e s .  
T h e i r  s u c c e s s  i n  Nebraska i n  d e a l i n g  w i t h  a  m u l t i p l i c i t y  o f  i s s u e s  i s  n o t  
c l e a r .  T h e i r  a d o p t i o n  migh t  r e q u i r e  p a i n f u l  r e s h u f f l i n g  o f  t h e  powers 
e x e r c i s e d  by v a r i o u s  l o c a l  u n i t s  o f  government--a r e s h u f f l i n g  which might  be 
f o u g h t  v i g o r o u s l y .  232 Without powers t o  r a i s e  f u n d s  and t o  o f f e r  i n c e n t i v e s  
o r  impose r e q u i r e m e n t s ,  an  NRD would be j u s t  a n o t h e r  p l a n n i n g  agency.  
NRDs a l s o  have s i g n i f i c a n t  advan tages .  F i r s t  t h e i r  m u l t i p l e  r e s p o n s i -  
b i l i t i e s  f o r c e  h o r i z o n t a l  c o o r d i n a t i o n  o f  o b j e c t i v e s ,  and s e t t i n g  o f  
p r i o r i t i e s ,  t o  occur .  Second, e f f o r t s  can  be c o n c e n t r a t e d  on  p r e s s i n g  
problems a s  t h e y  emerge l o c a l l y .  233 Resources  may be r e a l l o c a t e d  more 
e a s i l y  w i t h i n  a  s i n g l e  agency t h a n  among agenc ies .  T h i r d ,  w i t h  l a r g e r  
t e r r i t o r i e s  and r e s p o n s i b i l i t i e s  and powers t o  r a i s e  r e v e n u e s ,  b e t t e r  s t a f f  
s u p p o r t  i s  p o s s i b l e .  A s  a  r e s u l t ,  an NRD may be a b l e  t o  r e p r e s e n t  i t s e l f  
more s t r o n g l y  t o  s t a t e  and f e d e r a l  o f f i c i a l s  , t h e r e b y  improving v e r t i c a l  
communications. Presumably , non-rura 1 i n t e r e s t s  would be inc luded  i n  
e l e c t i n g  NRD b o a r d s .  The l o c a l  c o n s t i t u e n c y  would t h e n  r e f l e c t  a  broad 
s u b s e t  o f  t h e  v i e w p o i n t s  which i n f l u e n c e  s t a t e  and f e d e r a l  p o l i c i e s .  
N a t u r a l  r e s o u r c e  d i s t r i c t s  would have  a d v a n t a g e s  i n  s e t t i n g  comprehen- 
s i v e  p l a n s  and p o l i c i e s  f o r  r e s o u r c e  u n i t s .  Programs migh t  be fo rmula ted  i n  
r esponse  t o  l o c a l  i n i t i a t i v e s .  I n  a d d i t i o n ,  NRDs would be l o g i c a l  a g e n c i e s  
f o r  implementing and a d m i n i s t e r i n g  a  number o f  s t a t e  and f e d e r a l  programs 
r e l a t i n g  t o  r e s o u r c e  management--programs which p r e s e n t l y  a r e  conducted i n  a  
patchwork f a s h i o n .  Most i m p o r t a n t l y  , N R D s  would p r o v i d e  l o c a l  l e a d e r s h i p ,  
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of  a  h i g h l y  v i s i b l e  n a t u r e ,  i n  d e v i s i n g  s t r a t e g i e s  f o r  r e spond ing  t o  
r e s o u r c e  problems. T h i s  shou ld reduce  problems o f  r e sen tment  f o r  programs 
mandated and a d m i n i s t e r e d  from d i s t a n t  l e v e  1s o f  government.  
C .  S e c t i o n  208 Legal C o n s i d e r a t i o n s  
Roughly f o u r  c a t e g o r i e s  o f  l e g a l  i s s u e s  a r i s e  from t h e  implementa t ion 
of  S e c t i o n  208 programs. They a r e :  ( 1 )  f e d e r a l i s m ,  i n v o l v i n g  t h e  a l l o -  
c a t i o n  o f  power between t h e  f e d e r a l  and s t a t e  governments ;  ( 2 )  t o r t  
l i a b i l i t y ,  c h i e f l y  i n v o l v i n g  t h e  S e c t i o n  208 management a g e n c i e s ;  ( 3 )  
v o t i n g ,  i n v o l v i n g  t h e  a p p l i c a b i l i t y  o f  t h e  Reynolds v. ~ i m s ~ ~ ~  one 
pe r son /one  v o t e  p r i n c i p l e  t o  e l e c t i o n s  o f  management agency d i r e c t o r s ;  and 
( 4 )  t a k i n g ,  i n v o l v i n g  t h e  F i f t h  Amendment's g u a r a n t e e  t h a t  p r i v a t e  p r o p e r t y  
w i l l  n o t  be t a k e n  f o r  p u b l i c  use  w i t h o u t  j u s t  compensat ion.  
1. Federa  1 i s m  
The p r e s e n t  s t r u c t u r e  of  S e c t i o n  208 does  n o t  r e q u i r e  mandatory 
r e g u l a t i o n  and a l t h o u g h  t h e  EPA h a s  i n d i c a t e d  t h a t  i t  w i l l  n o t  approve 
c e r t a i n  n o n p o i n t  s o u r c e  c o n t r o l  programs t h a t  do n o t  i n c l u d e  r e g u l a t i o n s ,  
t h e  o n l y  e f f e c t  o f  t h i s  d i s a p p r o v a l  i s  w i t h h o l d i n g  o f  f e d e r a l  funds.  The 
v a l i d i t y  o f  t h i s  form o f  f e d e r a l  r e g u l a t i o n  i s  e s s e n t i a l l y  ~ n ~ u e s t i o n e d . ~ 3 4  
Fur the rmore ,  r e g u l a t i o n s  v o l u n t a r i l y  imposed by s t a t e s  under  t h e i r  S e c t i o n  
208 programs do n o t  r a i s e  s u b s t a n t i a l  f e d e r a l i s m  i s s u e s .  235 Federal ism w i l l  
o n l y  become an i m p o r t a n t  i s s u e  s h o u l d  Congress impose f e d e r a  1 mandates f o r  
areawide p l a n n i n g  and r e g u l a t i o n .  236 
2. T o r t  L i a b i l i t y  
A S e c t i o n  208 management agency may be r e q u i r e d  t o  d e f e n d  i t s e l f  i n  an 
a l m o s t  e n d l e s s  v a r i e t y  o f  t o r t  s u i t s .  The a m b i t i o u s  r o l e  p l a y e d  by some 
management a g e n c i e s  i n  h e l p i n g  landowners p l a n ,  i n s t a l  1 and main ta in  land 
management p r a c t i c e s  i n v i t e s  t h e  p o s s i b i l i t y  o f  c l a i m s  f o r ,  among o t h e r  
t h i n g s ,  p r o p e r t y  damage, t r e s p a s s  and p e r s o n a l  i n j u r y . 2 3 7  Another 
i n t e r e s t i n g  c l a i m  might a r i s e  s h o u l d  a  landowner be  found t o  have v i o l a t e d  
s t a t e  s o i l  l o s s  l i m i t s  n o t w i t h s t a n d i n g  t h e  f a c t  t h a t  he had a p p l i e d  manage- 
ment p r a c t i c e s  s u g g e s t e d  by t h e  management a g e n c i e s .  A d i s c u s s i o n  o f  t h e  
range  o f  p o s s i b l e  c l a i m s  i s  beyond t h e  scope  of  t h i s  p a p e r ,  b u t  i t  i s  worth  
ment ion ing  t h a t  v a r i o u s  p r o t e c t i o n  s t r a t e g i e s  may be a v a i l a b l e  t o  t h e  
a g e n c i e s .  I n s u r a n c e ,  s t a t e  t o r t  c l a ims  a c t s ,  indemni ty  f u n d s ,  l e g i s l a t i o n  
exempting a g e n c i e s  from l i a b i l i t y ,  and s o v e r e i g n  immunity a r e  t h e  most 
common forms of l i a b i l i t y  p r o t e c t i o n .  238 The a v a i l a b i l i t y  o f  t h e s e  a l t e r -  
n a t i v e s  t o  a  p a r t i c u l a r  agency depends upon t h e i r  r e l a t  i v e  c o s t s 2 3 9  and 
s t a t e  law.24O 
3. Vot ing 
The Supreme Cour t  of  t h e  Uni ted  S t a t e s  i n  Reynolds v .  ~ i m s ~ ~ ~  d e c l a r e d  
t h a t  i n  e l e c t i o n s  f o r  s t a t e  l e g i s l a t u r e s  t h e  p r i n c i p l e  o f  one pe r son lone  
v o t e  must be s t r i c t l y  adhered  t o .  The Cour t  s t r u c k  down Alabama's appor-  
t ionment  scheme which had t h e  e f f e c t  o f  d i l u t i n g  t h e  v o t e s  o f  pe r sons  i n  
c e r t a i n  v o t i n g  d i s t r i c t s .  Subsequent t o  t h i s  d e c i s i o n ,  t h e  one person/one 
v o t e  p r i n c i p l e  was extended t o  c o v e r  e l e c t i o n s  f o r  c o u n t y  c o m m i s s i o n e r s 2 ~ ~  
and s c h o o l  board  members .243 In S a l y e r  Land Co. v.  T u l a r e  Water Dis- 
t r i ~ t , ~ ~ ~  however,  t h e  Cour t  r u l e d  t h a t  t h e  one p e r s o n l o n e  v o t e  p r i n c i p l e  
would n o t  app ly  t o  e l e c t i o n s  f o r  T u l a r e  Water D i s t r i c t  d i r e c t o r s  and t h a t  
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v o t i n g  c o u l d  l e g i t i m a t e l y  be l i m i t e d  t o  landowners.  T h i s  d e c i s i o n  was 
r e c e n t l y  expanded,  r a t h e r  s i g n i f i c a n t l y ,  i n  B a l l  v. ~ a m e s . ~ ~ ~  Whether t h e  
one person/one v o t e  p r i n c i p l e  would be a p p l i e d  t o  e l e c t i o n s  f o r  c o n s e r v a t i o n  
d i s t r i c t  s u p e r v i s o r s  o r  o t h e r  S e c t i o n  208 management a g e n c i e s  i s  a  d i f f i c u l t  
q u e s t i o n  t o  answer. 
The answer i s  t o  be found,  i f  a t  a l l ,  i n  S a l y e r  Land Co. and B a l l .  
S a l y e r  Land Co. involved t h e  T u l a r e  Lake Basin  Water D i s t r i c t  which 
b a s i c a l l y  s t o r e d  and d i s t r i b u t e d  w a t e r  t o  landowners.  The d i s t r i c t  encom- 
passed  193,000 a c r e s ,  85% o f  which was farmed by f o u r  c o r p o r a t i o n s .  The 
c o s t s  o f  t h e  p r o j e c t  were a s s e s s e d  a g a i n s t  each  landowner a c c o r d i n g  t o  t h e  . 
w a t e r  b e n e f i t s  t h e  landowner r e c e i v e d .  Only landowners c o u l d  v o t e  f o r  
d i s t r i c t  s u p e r v i s o r s  and v o t i n g  power was a p p o r t i o n e d  a c c o r d i n g  t o  p r o p e r t y  
v a l u e .  I n  upholding t h i s  v o t i n g  scheme, t h e  Court  s a i d  t h a t  "by r e a s o n  o f  
i t s  s p e c i a l  l i m i t e d  purpose  and o f  t h e  d i s p r o p o r t i o n a t e  e f f e c t  of  i t s  
a c t i v i t i e s  on landowners a s  a  group" t h e  wa te r  d i s t r i c t  was n o t  s u b j e c t  t o  
t h e  one pe r son /one  v o t e  p r i n c i p l e .  
B a l l  invo lved  t h e  S a l t  R ive r  P r o j e c t  A g r i c u l t u r a l  Improvement and Power 
D i s t r i c t  which s t o r e d  and d e l i v e r e d  wa te r  s i m i l a r  t o  t h e  T u l a r e  Water 
D i s t r i c t .  I n  c o n t r a s t  t o  t h e  s p a r s e l y  popu la ted  a r e a  invo lved  i n  S a l y e r  
Land Co., however, t h i s  d i s t r i c t  inc luded  most o f  Phoenix ,  Ar izona ,  and i n  
a d d i t i o n  was t h e  second l a r g e s t  s u p p l i e r  of  e l e c t r i c i t y  i n  Arizona.  
F u r t h e r ,  t h e  d i s t r i c t  had t h e  power t o  i s s u e  tax-exempt bonds and t o  e x e r -  
c i s e  eminent domain. Voting f o r  d i s t r i c t  s u p e r v i s o r s  was l i m i t e d  t o  
landowners and v o t i n g  power was a p p o r t i o n e d  a c c o r d i n g  t o  t h e  number o f  a c r e s  
owned. The Cour t  framed t h e  i s s u e s  t o  be "whether t h e  purpose  o f  t h e  
D i s t r i c t  i s  s u f f i c i e n t l y  s p e c i a l i z e d  and narrow and whether  i t s  a c t i v i t i e s  
b e a r  on landowners s o  d i s p r o p o r t i o n a t e l y  a s  t o  d i s t i n g u i s h  t h e  D i s t r i c t  from 
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t h o s e  p u b l i c  e n t i t i e s  where more g e n e r a l  governmental  f u n c t i o n s  demand 
a p p l i c a t i o n  o f  t h e  Reynolds p r i n c i p l e . "  The C o u r t  answered "yes" t o  both  
i s s u e s  and upheld  t h e  v o t i n g  scheme. 
The i s s u e s  a s  framed by t h e  Cour t  i n  B a l l  would be e s s e n t i a l l y  t h e  
i d e n t i c a l  i s s u e s  p r e s e n t e d  i n  a  c a s e  i n v o l v i n g  e l e c t i o n s  o f  w a t e r  q u a l i t y  
management agency d i r e c t o r s  shou ld  v o t i n g  be l i m i t e d  t o  landowners.  246 A 
s t r o n g  argument c a n  be made t h a t  landowners a r e  d i s p r o p o r t i o n a t e l y  a f f e c t e d  
t o  a  s i g n i f i c a n t  d e g r e e  by t h e  a c t i v i t i e s  o f  wa te r  q u a l i t y  management 
a g e n c i e s .  A f t e r  a l l ,  t h e  b a s i c  t h r u s t  o f  most  management p l a n s  i n v o l v e s  
a p p l i c a t i o n  of  land-use p r a c t i c e s .  The more d i f f i c u l t  q u e s t i o n  i s  whether  
t h e  management a g e n c i e s  e x e r c i s e  "genera 1 governmenta 1 f u n c t i o n s "  which 
"demand t h e  a p p l i c a t i o n  o f  t h e  Reynolds p r i n c i p l e .  I t  
The Supreme C o u r t  i n  B a l l  l i s t e d  some o f  t h e  governmenta l  powers t h a t  
i f  e x e r c i s e d  would invoke t h e  Reynolds p r i n c i p l e .  These  i n c l u d e  e n a c t i n g  
I t  
any laws g o v e r n i n g  t h e  conduc t  o f  c i t i z e n s ,  " and a d m i n i s t e r i n g  "such norma 1 
f u n c t i o n s  of  government a s  t h e  maintenance o f  s t r e e t s ,  t h e  o p e r a t i o n  o f  
s c h o o l s ,  o r  s a n i t a t i o n ,  h e a l t h  o r  w e l f a r e  s e r v i c e s . "  S e c t i o n  208(c ) ( 2 )  
r e q u i r e s  t h a t  a  management agency have a u t h o r i t y ,  among o t h e r  t h i n g s ,  t o  
c a r r y  o u t  t h e  management p l a n ,  t o  a s s u r e  t h a t  e a c h  p a r t i c i p a t i n g  community 
pays i t s  p r o p o r t i o n a t e  s h a r e  o f  t r e a t m e n t  and t o  r a i s e  r evenues .  Some o f  
t h i s  a u t h o r i t y  c o u l d  v e r y  w e l l  be c o n s t r u e d  t o  i n c l u d e  " g e n e r a l  governmental  
f u n c t i o n s ,  I t  s uch  a s  s a n i t a t i o n ,  h e a l t h  and govern ing  t h e  conduc t  of  
c i t i z e n s ,  p a r t i c u l a r l y  i f  t h e  agency h a s  s i g n i f i c a n t  r e g u l a t o r y  a u t h o r i t y .  
Ne i the r  of  t h e  d i s t r i c t s  invo lved  i n  S a l y e r  Land Co. and B a l l  e x e r c i s e d  any 
r e g u l a t o r y  powers. 
There  a r e  two major r e a s o n s  why a c c u r a t e  s p e c u l a t i o n  c o n c e r n i n g  t h e  
a p p l i c a t i o n  o f  t h e  Reynolds p r i n c i p l e  t o  e l e c t i o n s  f o r  managerent  agency 
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d i r e c t o r s  i s  d i f f i c u l t .  F i r s t ,  t h e  Supreme Court  i n  S a l y e r  Land Co. and 
B a l l  r e l i e d  h e a v i l y  upon t h e  f a c t s  o f  those  c a s e s .  Both c a s e s  invo lved  
w a t e r  d i s t r i c t s  which had s u b s t a n t i a l l y  d i f f e r e n t  f u n c t i o n s  and a u t h o r i t y  
t h a n  wa te r  q u a l i t y  management a g e n c i e s  have.  B a l l ,  however,  can be viewed 
a s  an  expans ion  o f  S a l y e r  Land Co. i n  t h a t  t h e  d i s t r i c t  invo lved  i n  B a l l  had 
a  much g r e a t e r  impact on n o n v o t e r s  and e x e r c i s e d  b r o a d e r  powers than t h e  
d i s t r i c t  involved i n  S a l y e r  Land Co. Whether t h e  Court  w i l l  c o n t i n u e  
expanding i n  t h i s  a r e a ,  i . e . ,  r e s t r i c t i n g  t h e  scope o f  t h e  Reynolds p r i n -  
c i p l e  t o  i n c l u d e  o t h e r  e n t i t i e s  beyond w a t e r  d i s t r i c t s ,  i s  y e t  t o  be s e e n ,  
b u t  much o f  t h e  C o u r t ' s  language i n  B a l l  would i n d i c a t e  t h i s .  
Second, t h e  Supreme Court  was s h a r p l y  d i v i d e d  i n  B a l l .  F i v e  j u s t i c e s  
comprised t h e  m a j o r i t y ;  however, J u s t i c e  Powell  i n  h i s  c o n c u r r i n g  o p i n i o n  
s a i d  t h a t  t h e  d e c i s i v e  f a c t  f o r  him was t h e  s t a t e  l e g i s l a t u r e ' s  c o n t r o l  o v e r  
v o t i n g  r e q u i r e m e n t s  f o r  t h e  wa te r  d i s t r i c t  and t h e  a c t u a l  e x e r c i s e  o f  t h a t  
c o n t r o l .  The s t a t e  l e g i s l a t u r e  had reformed t h e  v o t i n g  scheme t o  a l l o w  
owners o f  l e s s  t h a n  one a c r e  t o  c a s t  f r a c t i o n a l  v o t e s  and p rov ided  f o r  some 
o f  t h e  d i r e c t o r s  t o  be e l e c t e d  a t  l a r g e .  P o w e l l ' s  r a t i o n a l e  was t h a t  "we 
should  e x p e c t  t h a t  a  l e g i s l a t u r e  e l e c t e d  on t h e  r u l e  o f  one p e r s o n ,  one v o t e  
w i l l  be v i g i l a n t  t o  p r e v e n t  undue c o n c e n t r a t i o n  i n  t h e  hands  o f  undemocrat ic  
bod ies . "  Presumably,  i f  t h e  l e g i s l a t u r e  had n o t  made t h e  v o t i n g  reforms 
J u s t i c e  Powel l  would have j o i n e d  t h e  f o u r  d i s s e n t e r s  and t h e  c a s e  would have 
been dec ided  d i f f e r e n t l y .  Fur thermore ,  t h e  a u t h o r  of  t h e  m a j o r i t y  o p i n i o n ,  
J u s t i c e  S t e w a r t ,  i s  no longer  on  t h e  bench. 
4. Taking 
The F i f t h  Amendment t o  t h e  Uni ted  S t a t e s  C o n s t i t u t i o n  g u a r a n t e e s  t h a t  
t h e  f e d e r a l  government w i l l  n o t  t a k e  p r i v a t e  p r o p e r t y  f o r  p u b l i c  u s e  wi thou t  
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j u s t l y  compensating the  owner. The Fourteenth Amendment provides a  s i m i l a r  
guarantee aga ins t  s t a t e  governments.247 In l e g a l  terms proper ty  i s  not a  
t h ing ,  bu t  r a t h e r  a  concept.  Property r e f e r s  t o  a l l  the  r i g h t s  an owner has  
i n  a  p a r t i c u l a r  th ing .  A taking occurs  when the government r e s t r i c t s  the 
proper ty  r i g h t s  of an owner t o  an ex ten t  t h a t  r equ i r e s  compensation. The 
po in t  a t  which a  r e s t r i c t i o n  becomes a  taking i s  d i f f i c u l t  t o  determine. 
Courts apply no c lear -cu t  ru l e s .  Normally they  w i l l  balance the  publ ic  and 
p r i v a t e  i n t e r e s t s  involved t o  reach a  f a i r  r e s u l t .  The United S t a t e s  
Supreme Court has  s a i d ,  "The determinat ion t h a t  governmental a c t i o n  con- 
s t i t u t e s  a  taking i s ,  i n  essence,  a  determinat ion t h a t  the publ ic  a t  l a r g e ,  
r a t h e r  than a  s i n g l e  owner, must bear the  burden of an exe rc i se  of s t a t e  
power i n  the publ ic  i n t e r e s t  .''248 
The taking i s s u e  a r i s e s  i n  connection with Sect ion 208 where the s t a t e  
r equ i r e s  landowners t o  i n s t a l l  c e r t a i n  land-use p r a c t i c e s  o r  t o  r e f r a i n  from 
car ry ing  on c e r t a i n  a c t i v i t i e s .  Most s t a t e  208 programs, however, a r e  
completely voluntary.  R e s t r i c t i o n s  v o l u n t a r i l y  assumed by landowners do not  
r a i s e  taking i s sues .  As noted e a r l i e r ,  involuntary  r egu la t ion  i s  imposed by 
some s t a t e s ,  p r i m a r i l y  i n  the  form of s o i l  e ros ion  c o n t r o l .  These regu- 
l a t i o n s  do r a i s e  taking i s sues .  
In 1979 the Iowa Supreme Court was presented with the  ques t ion  whether 
a  taking occurred where a  s o i l  conservat ion d i s t r i c t  ordered two farmers t o  
i n s t a l l  c e r t a i n  land management p r a c t i c e s  designed t o  lower s o i l  e ros ion  
below permiss ib le  s o i l  l o s s  l imi t s .249  The farmers were given the  opt ion  of  
seeding t h e i r  land t o  pas tu re  o r  t e r r a c i n g  i t .  The Iowa Supreme Court held 
t h a t  t he re  was no taking.  Bas i ca l ly ,  the c o u r t  balanced the  publ ic  and 
p r i v a t e  i n t e r e s t s  involved. The publ ic  i n t e r e s t  involved was the s t a t e ' s  
i n t e r e s t  i n  p ro t ec t ing  i t s  s o i l .  The p r i v a t e  i n t e r e s t  involved was 
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p r imar i ly  the money requi red  t o  i n s t a l l  the p r a c t i c e s .  Terracing would have 
c o s t  one farmer $12,000 and the o the r  $1,500. In a d d i t i o n ,  t e r r a c i n g  would 
render  a  po r t ion  of each farm u n t i l l a b l e .  Seeding would have been l e s s  
expensive but would have a l s o  removed a  po r t ion  of each farm from a c t i v e  
product ion. Although the  cou r t  emphasized t h a t  tak ing  i s s u e s  a r e  determined 
on the f a c t s  and circumstances of each case  and t h a t  the po in t  a t  which 
r egu la t ion  becomes a  taking i s  impossible of genera 1 d e f i n i t i o n ,  the  cou r t  
s t a t e d  t h a t ,  "A law does not  become uncons t i t u t iona l  because i t  works a  
hardship ,"  and, "The argument t h a t  one must make s u b s t a n t i a l  expenditures  t o  
comply with r egu la to ry  s t a t u t e s  does not  r a i s e  c o n s t i t u t i o n a l  barr iers ."25O. 
These s ta tements  suggest t h a t  a  landowner cannot c laim a  tak ing  on the 
ground t h a t  the s t a t e  has requi red  him t o  spend money on land-use p r a c t i c e s ,  
no ma t t e r  what the amount. Other language i n  the c o u r t ' s  opinion and 
seve ra l  United S t a t e s  Supreme Court dec i s ions  compel a  d i f f e r e n t  conclusion. 
P r i o r  t o  making the  s tatements  noted above, t he  Iowa Supreme Court s a i d  
t h a t  i n  determining whether a  taking has occurred f a c t o r s  of p a r t i c u l a r  
importance include the economic impact of  the r egu la t ion  on the  landowner 
and the e x t e n t  t o  which the  r egu la t ion  has i n t e r f e r e d  with d i s t i n c t  inves t -  
ment backed expectat ions.251 The United S t a t e s  Supreme Court r e c e n t l y  s a i d  
t h a t  proper ty  r egu la t ions  e f f e c t  a  tak ing  i f  they deny an owner economically 
v i a b l e  use of h i s  land.252 Economic impact arguments, however, have not  
been very  successfu l .  Courts pr imar i ly  focus on the landowner's r a t e  of 
r e t u r n  given the a p p l i c a t i o n  of the r egu la t ion .  I f  t h i s  r e t u r n  i s  reason- 
ab l e  and the r egu la t ion  has a  v a l i d  governmental purpose, c o u r t s  w i l l  
o r d i n a r i l y  not  f i nd  a  taking.  Courts do not  a t t a c h  much importance t o  the  
r a t e  of r e t u r n  a  landowner could r e a l i z e  without  the  burdens of the regula-  
t i o n ,  i . e . ,  t he  oppor tuni ty  c o s t  t o  the  landowner of the r egu la t ion .  253 
S o i l  e r o s i o n  and w a t e r  p o l l u t i o n  c o n t r o l  a r e  f i r m l y  e s t a b l i s h e d  s t a t e  
i n t e r e s t s .  Reasonable r e g u l a t i o n s  des igned  t o  f u r t h e r  t h e s e  i n t e r e s t s  w i l l  
a lmos t  a lways  be upheld  a s  v a l i d  e x e r c i s e s  o f  s t a t e  power and n o t  a s  
t ak ings .254  Taking i s s u e s ,  however, a r e  dec ided  on t h e  unique f a c t s  and 
c i r c u m s t a n c e s  o f  each  c a s e .  T h e r e f o r e ,  under  some c i r c u m s t a n c e s  t h e  burden 
imposed on a  landowner may outweigh t h e  s t a t e ' s  i n t e r e s t  i n  s o i l  e r o s i o n  and 
w a t e r  p o l l u t i o n  c o n t r o l .  I n  such a  c a s e  t h e  landowner would be e n t i t l e d  t o  
compensation.  
V I I .  Summary and Conc lus ions  
The arrangements  t h a t  have evolved f o r  implementing a g r i c u l t u r a l  non- 
p o i n t  p o l l u t i o n  c o n t r o l  programs r e f l e c t  a  number o f  d i f f i c u l t i e s  t h a t  
surround a g r i c u l t u r a l  nonpo in t  p o l l u t i o n .  Most s i g n i f i c a n t l y ,  t h e  p h y s i c a l  
p r o c e s s e s  r e s u l t i n g  i n  sed iment ,  p l a n t  r e s i d u e ,  and chemica l  p o l l u t i o n  from 
f i e l d  o p e r a t i o n s  a r e  n o t  thorough ly  unders tood .  The l a c k  o f  a  f i r m  ev idence  
base  h a s  caused  most s t a t e s  t o  s h y  away from major  p o l i t i c a l  o r  f i n a n c i a l  
commitments t o  a g r i c u l t u r a l  nonpoint  p o l l u t i o n  c o n t r o l .  Most s t a t e s  have 
backed away from e x e r c i s i n g  e x i s t i n g  p o l l u t i o n  c o n t r o l  a u t h o r i t y  t o  t h i s  end 
because ,  w i t h o u t  conv inc ing  ev idence  o f  c u l p a b i l i t y ,  enforcement  would be 
v e r y  d i f f i c u l t .  S o i l  l o s s  h a s  become a  proxy i n d i c a t o r  f o r  a g r i c u l t u r a l  
nonpo in t  p o l l u t i o n .  Th i s  r e p r e s e n t s  a  t r a d e - o f f  between t h e  h i g h  c o s t s  o f  
e s t a b l i s h i n g  t r u e  p o l l u t i o n  r e l a t i o n s h i p s  and i n e f f i c i e n c i e s  stemming from 
the  u s e  of  an i m p r e c i s e  performance i n d i c a t o r .  I n  t h e  n e a r  t e rm,  a s  
r e s e a r c h  i n t o  p o l l u t a n t  d e l i v e r y  mechanisms c o n t i n u e s ,  r e l i a n c e  on s o i l  l o s s  
a s  a  proxy f o r  p o l l u t i o n  a p p e a r s  t o  be a  r e a s o n a b l e  compromise. 
A d i r e c t  consequence o f  t h e  f o c u s  on s o i l  l o s s  h a s  been r e l i a n c e  on 
s o i l  c o n s e r v a t i o n  d i s t r i c t s  f o r  p r imary  implementa t ion o f  a g r i c u l t u r a l  
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nonpoin t  p o l l u t i o n  c o n t r o l  programs. However, t h i s  t r a n s f e r  o f  respon-  
s i b i l i t i e s  from p o l l u t i o n  c o n t r o l  a u t h o r i t i e s  h a s  n o t  been accompanied i n  
most i n s t a n c e s  w i t h  s u f f i c i e n t  t e c h n i c a l  o r  a d m i n i s t r a t i v e  r e s o u r c e s  t o  
s u s t a i n  t h e  implementa t ion e f f o r t .  F e d e r a l  fund ing  under  S e c t i o n  208, which 
most s t a t e s  r e l i e d  on f o r  areawide p l a n n i n g  and program d e s i g n ,  h a s  been 
d i s c o n t i n u e d .  A few s t a t e s  have a p p r o p r i a t e d  funds  f o r  a d d i t i o n a l  s t a f f  and 
o t h e r  d i s t r i c t  expenses  r e l a t i n g  t o  a g r i c u l t u r a l  p o l l u t i o n  c o n t r o l ,  b u t  t h i s  
i s  by no means t h e  norm. 
The c u r r e n t  implementa t ion t r a d e - o f f s  p o i n t  t o  t h e  importance  o f  
con t inued  r e s e a r c h  i n t o  nonpoint  p o l l u t i o n  mechanisms and r e m e d i a l  s t r a t -  . 
e g i e s .  It is  h i g h l y  s i g n i f i c a n t  t h a t  t h e  major remaining f e d e r a l  f i n a n c i a l  
commitment t o  a g r i c u l t u r a l  p o l l u t i o n  c o n t r o l ,  t h e  R u r a l  Clean Water Program, 
h a s  e x a c t l y  t h i s  aim. It i s  t o  be hoped t h a t  t h e  r e s e a r c h  and demons t ra t ion  
a c t i v i t i e s  under  t h e  RCWP w i l l  be extended a s  t h e y  c o n s t i t u t e  a  c r i t i c a l  
l i n k  i n  t h e  s c i e n t i f i c  underp inn ings  o f  e f f e c t i v e  c o n t r o l  programs. 
Another d i f f i c u l t y  i n  implementing a g r i c u l t u r a l  nonpo in t  p o l l u t i o n  
programs concerns  f u n c t i o n a l  and s t r a t e g i c  d i f f e r e n c e s  between p o l l u t i o n  
c o n t r o l  a u t h o r i t i e s  and s o i l  c o n s e r v a t i o n  a g e n c i e s .  The former  have t h e  
a u t h o r i t y  b u t  do no t  have an a p p r o p r i a t e  o r g a n i z a t i o n a l  i n f r a s t r u c t u r e .  
Conserva t ion  a g e n c i e s  have a  s u i t a b l e  i n f r a s t r u c t u r e ,  b u t  have g o a l s  t h a t  
a r e  n o t  always c o n s i s t e n t  w i t h  p o l l u t i o n  c o n t r o l  and c o n s t i t u e n t s  whose 
i n t e r e s t s  may be d i r e c t l y  opposed t o  i t .  The two b u r e a u c r a c i e s  r e p r e s e n t  
v e r y  d i f f e r e n t  s t r a t e g i c  p h i l o s o p h i e s :  c o n s e r v a t i o n  a g e n c i e s  a r e  s t e e p e d  i n  
v o l u n t a r y  programs and uneasy w i t h  r e g u l a t i o n  whi le  p o l l u t i o n  c o n t r o l  
a u t h o r i t i e s  have t h e  o p p o s i t e  e x p e r i e n c e .  For c o n s e r v a t i o n  d i s t r i c t  board  
members, even  s u b t l e  s h i f t s  toward a  r e g u l a t o r y  r o l e  may i n c r e a s e  t h e i r  
exposure  t o  t o r t  l i a b i l i t y .  U n c e r t a i n t y  abou t  p o s s i b l e  d e f e n s e s  may 
d i s c o u r a g e  them from c a r r y i n g  o u t  new r e s p o n s i b i l i t i e s .  
A t h i r d  d i f f i c u l t y  w i t h  a g r i c u l t u r a l  nonpo in t  p o l l u t i o n  i s  t h a t  i t  
v a r i e s  widely  i n  compos i t ion  and s e v e r i t y  w i t h i n  and among s t a t e s .  Th i s  
c r e a t e s  needs  f o r  t a r g e t i n g  c o n t r o l  e f f o r t s .  It a l s o  p r e s e n t s  a  need f o r  
c r i t e r i a  a c c o r d i n g  t o  which abatement e f f o r t s  can be a 1  l o c a t e d  among l o c a l e s  
and t a c t i c s .  The t a c t i c a l  a s p e c t  h a s  been p a r t i a l l y  addressed  through t h e  
i d e n t i f i c a t i o n  o f  b e s t  management p r a c t i c e s .  S t a t e s  t h a t  have c o s t - s h a r i n g  
programs a r e  m e t i c u l o u s  i n  l i m i t i n g  fund ing  t o  BMPs. USDA c o n s e r v a t i o n  
a g e n c i e s  have i n c r e a s i n g l y  d i r e c t e d  t h e i r  t e c h n i c a l  and f i n a n c i a l  s u p p o r t  
away from non-soi l -conserving p r a c t i c e s  and p r o j e c t s .  These a r e  p o s i t i v e  
s i g n s .  Yet ,  in - s t r eam management a l t e r n a t i v e s ,  by and l a r g e ,  have been 
g i v e n  l i t t l e  n o t i c e .  Fur the rmore ,  c r i t e r i a  f o r  d i r e c t i n g  program d o l l a r s  
and e f f o r t s  toward c r i t i c a l  a r e a s  a r e  p o o r l y  developed.  Those t h a t  do e x i s t  
have n o t  been s y s t e m a t i c a l l y  b u i l t  i n t o  t h e  a l l o c a t i o n  o f  funds  f o r  
c o n s e r v a t i o n  d i s t r i c t s  and SCS and ASCS o f f i c e s .  
The o v e r r i d i n g  o b j e c t i v e s  i n  implementing a g r i c u l t u r a l  nonpo in t  
p o l l u t i o n  abatement  programs should  be e f f e c t i v e n e s s  and c o s t - e f f i c i e n c y .  
Only a  few s t a t e  programs g i v e  much hope f o r  major  e f f e c t s .  Most have n o t  
gone much beyond t h e  i d e n t i f i c a t i o n  and p lann ing  s t a g e s .  C o s t - e f f i c i e n c y  
h a s  been hampered by l a c k  o f  i n f o r m a t i o n  and u n w i l l i n g n e s s  t o  make 
s i g n i f i c a n t  a d m i n i s t r a t i v e  ad jus tments .  However, t h e  o u t l i n e s  o f  a n  
i d e a l i z e d  implementa t ion  e f f o r t  can  be d i s c e r n e d .  F i r s t ,  i t  would e n t a i l  
mul t i -purpose  r e s o u r c e  management a g e n c i e s  equipped t o  a d d r e s s  a  wide range  
o f  l and  and w a t e r  use  i s s u e s  a t  a  l o c a l  ( o r  r e g i o n a l )  l e v e l .  T h i s  would 
mean c o n s o l i d a t i n g  t h e  r o l e s  o f  a  number o f  s e p a r a t e  a g e n c i e s ,  f o r  example 
c o n s e r v a t i o n  d i s t r i c t s ,  s a n i t a r y  d i s t r i c t s ,  p a r k  d i s t r i c t s ,  d r a i n a g e  
d i s t r i c t s ,  e t c . ,  t h a t  o p e r a t e  independen t ly  i n  most s t a t e s .  Appropr ia te  
changes i n  s t a t u t o r y  a u t h o r i t i e s  would be r e q u i r e d .  Second, s t a t e  funds  f o r  
implementing nonpoint  p o l l u t i o n  c o n t r o l  programs would be a l l o c a t e d  t o  t h e  
r e s o u r c e  management a g e n c i e s  a c c o r d i n g  t o  t h e  s e v e r i t y  o f  l o c a l  problems. 
T h i r d ,  a  mechanism f o r  a s s u r i n g  t h e  a t t e n t i o n  o f  a l l  landowners and t h e  
a c t i v e  p a r t i c i p a t i o n  o f  s e l e c t e d  landowners would be r e q u i r e d .  E x i s t i n g  
e d u c a t i o n  and t e c h n i c a l  a s s i s t a n c e  programs c a n  be adap ted  t o  t h e  former  
c h a l l e n g e .  For t h e  l a t t e r ,  a  c o m p l a i n t - t r i g g e r e d  s u b s i d y  program seems 
promis ing.  Here ,  t h e  b u l k  o f  program e f f o r t s  and fudds  would be d i r e c t e d  t o  
a r e a s  hav ing  problems s i g n i f i c a n t  enough t o  w a r r a n t  c o m p l a i n t s .  Such a  
program must be d e v i s e d  c a r e f u l l y  s o  a s  n o t  t o  reward v i o l a t o r s  unduly  
( p e r h a p s  g i v i n g  r i s e  t o  " f r i e n d l y "  c o m p l a i n t s )  o r  t o  be o v e r l y  i n c l u s i v e  
such t h a t  s e l e c t i v i t y  i s  l o s t .  Subs id ized  i n v e s t m e n t s  would be c o n d i t i o n e d  
on long-term maintenance.  F i n a l l y ,  a n  enforcement  mechanism would s t a n d  
behind t h e  program i n  t h e  e v e n t  t h a t  v o l u n t a r y  inducements a r e  i n a d e q u a t e  t o  
a c h i e v e  compliance.  Though mandatory measures shou ld  be used o n l y  a s  a  l a s t  
r e s o r t ,  and t h e y  may be t i e d  t o  p u b l i c  s u b s i d i e s ,  t h e r e  i s  no o t h e r  means 
f o r  a s s u r i n g  t h a t  t h e  most s e r i o u s  nonpoint  p o l l u t i o n  problems w i l l  be 
addressed .  C o n c e n t r a t i n g  a s s i s t a n c e  on b e s t  management p r a c t i c e s  i n  
c r i t i c a l  problem a r e a s  i s  t h e  key t o  e f f i c i e n c y  and e f f e c t i v e n e s s  i n  t h e  
a d m i n i s t r a t i o n  o f  a g r i c u l t u r a l  nonpo in t  p o l l u t i o n  programs. 
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USDA. The E x t e n s i o n  S e r v i c e  and t h e  Land Gran t  U n i v e r s i t i e s  viewed i t  
a s  a  competing channe l  f o r  f e d e r a l  r e l a t i o n s  w i t h  fa rmers  and ,  hence ,  
t o o k  p a r t i c u l a r  i s s u e  w i t h  i t .  See  D. H. Simms, s u p r a  n o t e  11, a t  74 
and Morgan, s u p r a  n o t e  3 ,  a t  58-64. 
15. Simms, s u p r a  n o t e  11, a t  77-8: "The S t a t e  laws v a r i e d  somewhat b u t  
g e n e r a l l y  i n c l u d e d . . . f i v e  p r o v i s i o n s :  
1. C r e a t i o n  o f  a  s t a t e  s o i l  c o n s e r v a t i o n  cormnittee a s  a n  agency 
of t h e  s t a t e ,  whose job i s  t o  a s s i s t  i n  t h e  f o r m a t i o n  o f  
c o n s e r v a t i o n  d i s t r i c t s  and t o  c o o r d i n a t e  t h e  a f f a i r s  o f  
d i s t r i c t s  a s  l o c a l  s u b d i v i s i o n s  o f  s t a t e  government.. .  
2. A petit ion-and-referendum procedure f o r  t h e  format ion  of a  
d i s t r i c t . .  . A l l  occup ie r s  o f  l ands  w i t h i n  t h e  boundaries  
o u t l i n e d  by the  [ s t a t e ]  committee a r e  e l i g i b l e  t o  vote. .  . 
3. Appointment by t h e  [ s t a t e ]  committee o f  two s u p e r v i s o r s  ( i n  
some s t a t e s  c a l l e d  d i r e c t o r s  o r  commissioners) and t h e  subse- 
quent  e l e c t i o n  o f  a d d i t i o n a l  superv isors -usua l1  y three-from 
wi th in  t he  d i s t r i c t  t o  form a governing body f o r  t h e  d i s t r i c t .  
4. Author i ty  f o r  the  d i s t r i c t  t o  conduct surveys ,  inves t iga-  
t i ons ;  and r e s e a r c h  r e l a t i n g  t o  s o i l  e r o s i o n  and i t s  
prevent ion ;  t o  deve lop  comprehensive plans f o r  conserva t ion  
w i t h i n  the  d i s t r i c t ;  t o  conduct demonstrat ions and 
d issemina te  in format ion ;  t o  e n t e r  i n t o  c o n t r a c t s  o r  
agreements w i t h  landowners and ope ra to r s  t o  c a r r y  out 
conse rva t ion  programs ; t o  e n t e r  i n t o  agreements wi th  
gove rmen t  agencies;  t o  purchase,  l e a s e ,  o r  o the rwi se  
acqu i r e  o r  d i spose  o f  land and equipnent. 
5.  Procedures f o r  t ak ing  i n  a d d i t i o n a l  land and.. . f o r  
d i s s o l v i n g  the  d i s t r i c t . "  
16. Williams, sup ra  n o t e  3 ,  a t  378. For a  survey  o f  p rov i s ions  o f  s t a t e  
conserva t ion  d i s t r i c t  laws a s  o f  January 1 ,  1975, s e e  USDA, S o i l  and 
Water Resources Conservation Act 1980 Appra isa l ,  P a r t  I1 244-53 (1981) 
( h e r e i n a f t e r  c i t e d  a s  RCA Study P a r t  11) .  
There a r e  3,209 coun t i e s  and 2,925 conserva t ion  d i s t r i c t s .  U. S. 
Department o f  Agr i cu l tu re ,  S o i l  and Water Resources Conservat ion Act 
1980 Appraisal  Review Dra f t  P a r t  I1 7-26 (1980) ( h e r e i n a f t e r  c i t e d  a s  
RCA Review Dra f t  P a r t  11); Nat iona l  Assoc ia t ion  of  Conservat ion 
D i s t r i c t s ,  Nonpoint Notes on 208 Implementation (February 20, 1981).  
By c o n t r a s t ,  t h e  United S t a t e s  has  been subdivided i n t o  246 major 
"hydrologic  basins ."  M.  Rupert C u t l e r ,  "Taking i t  t o  t h e  Farms," WATER 
QUALITY MANAGEMENT BULL. U. S. Envirormental P r o t e c t i o n  Agency 1 8  (March 
1980). 
18. W. R. Parks ,  S o i l  Conservation D i s t r i c t s  i n  Action 148-51 (1952). See 
a l s o  n o t e  16 supra.  Tbenty-seven s t a t e s  permi t ted  d i s t r i c t s  t o  regu- 
l a t e  l and  a s  of  January  1 ,  1975. Some s t a t e s  r equ i r ed  a s  much a s  a  90 
percent  m a j o r i t y  t o  approve land use  r egu la t i ons .  
19. Simms, sup ra  n o t e  11,  a t  79. 
20. Nat ional  Assoc ia t ion  o f  Conservation D i s t r i c t s ,  NACD-208 (May 20, 
1977).  As o f  January 1, 1975, s i x t e e n  s t a t e s  allowed d i s t r i c t s  o r  
s u b d i s t r i c t s  t o  l e v y  taxes .  S ix teen  s t a t e s ,  i nc lud ing  most o f  those 
which allowed t a x a t i o n ,  a l s o  allowed d i s t r i c t s  o r  s u b d i s t r i c t s  t o  i s sue  
bonds. Thirty-one s t a t e s  allowed d i s t r i c t s  t o  borrow funds. 
21. In  f i s c a l  y e a r  1980, funds and s e r v i c e s  t o t a l l i n g  $255,804,000 was 
a1 loca ted  from non-federal sources  t o  s o i l  and wa te r  conserva t ion  
d i s t r i c t s  i n  s t a t e s  and t e r r i t o r i e s  o f  t h e  U. S. Of t h i s  t o t a l ,  
$77,341,492 (30%) came from s t a t e  and t e r r i t o r i a l  governments, 
$89,267,357 (35%) came from l o c a l  governnents , and $89,195,406 (35%) 
came from p r i v a t e  i n d i v i d u a l s  and o rgan iza t ions .  The t o t a l  non-federal 
funding grew by 169% between 1968 ($95,235,000) and 1980 and, i n  t h e  
p roces s ,  more than o f f  s e t  gene ra l  p r i c e  i n f l a t  i o n  of ( 1  15%). However, 
t he  s t a t e  and t e r r i t o r i a l  governnents '  p ropor t i ona t e  s h a r e  of  d i s t r i c t  
suppor t  was l a r g e r  (32%) i n  1968 than  i n  1980. The non-federal support  
f o r  conserva t ion  a c t i v i t i e s  v a r i e s  d rama t i ca l l y  by s t a t e .  I n  1980, 
programs i n  C a l i f o r n i a ,  I l l i n o i s ,  Iowa, Iiebras ka ,  and Texas rece ived  
more than $12,000,000 whi le  con t r ibu t ions  amounted t o  l e s s  than 
$2,000,000 i n  10 s t a t e s .  U.S. Department of  Agr i cu l tu re ,  S o i l  Conser- 
v a t i o n  Se rv i ce ,  Nat iona l  Summary Est imates  -- Non-Federal Cont r ibu t ions  
of  Funds and ,Se rv i ce s  t o  S o i l  and Water Conservat ion D i s t r i c t  Programs 
F i s c a l  Year 1980 (1981). See a l s o :  USDA, RCA Study P a r t  11, supra  
no t e  16 ,  a t  277. A 1961-2 survey o f  d i s  t r i c r  f i nances  i s  r epo r t ed  by 
Morgan, supra  no t e  3 ,  a t  240-7 and App. B. 
Morgan, sup ra  no t e  3 ,  a t  247-50. I n  January 1981, s t a t e  and l o c a l  
funds supported 508 d i s t r i c t  execut ives  (429 f u l l - t i m e ) ,  2,452 secre-  
t a r i e s  o r  c l e r k  t y p i s t s  (1129 f u l l - t i m e ) ,  979 t echn ic i ans  (636 f u l l -  
t ime) ,  and 624 equipment ope ra to r s  (155 fu l l - t ime)  i n  t h e  52 s t a t e s  and 
t e r r i t o r i e s .  Ohio 's  d i s t r i c t s  employed the  l a r g e s t  number (with s t a t e  
and l o c a l  funds)  with 290 (230 fu l l - t ime)  employees w h i l e  New Mexico, 
Puerto Rico, and t h e  Vi rg in  I s l ands  supported no d i s t r i c t  employed wi th  
s t a t e  o r  l o c a l  monies. National Assoc ia t ion  of Conservat ion D i s t r i c t s ,  
Iionpoint Notes on 208 Implementation No. 43 (February 20 ,  1981).  
23. Board members a r e  c a l l e d  supe rv i so r s  i n  36 s t a t e s ,  d i r e c t o r s  in 13 
s t a t e s ,  and commissioners i n  3  s t a t e s .  ( S t a t e s ,  h e r e ,  encompass Puer to  
Rico and t h e  Vi rg in  I s lands . )  USDA, RCA Study P a r t  11, s e e  sup ra  no t e  
16 a t  250-1. The term "supervisor"  i s  used i n c l u s i v e l y  i n  t h i s  paper. 
24. Morgan, sup ra  n o t e  3 ,  a t  214. Only seven s t a t e s  r equ i r ed  repre-  
s e n t a t i o n  of  urban o r  non-fann i n t e r e s t s  on d i s t r i c t  boards a t  t h e  
beginning of  1977. Tbenty-three s t a t e s  r equ i r ed  t h a t  some o r  a l l  
supe rv i so r s  own o r  occupy land  i n  t he  d i s t r i c t  wh i l e  four s t a t e s  
r e se rved  p o s i t i o n s  f o r  r e p r e s e n t a t i v e s  o f  s p e c i a l l y  des igna ted  a r e a s .  
USDA, RCA Study P a r t  11, supra  no t e  1 6 ,  a t  250-1. Appointed super- 
v i s o r s  a r e  u s u a l l y  s e l e c t e d  by s t a t e  s o i l  conse rva t ion  connnittees o r  
o t h e r  s t a t e  o f f i c i a l s  w i t h  c l  bse t i e s  t o  a g r i c u l t u r e .  
A s  of  January  1, 1975, four  s t a t e  committees were composed exc lus ive ly  
of d i s t r i c t  supe rv i so r s ,  1 8  s t a t e  committees (exc luding  t h e  four  j u s t  
mentioned) were r equ i r ed  t o  have a  m a j o r i t y  o f  farmers  o r  s u p e r v i s o r s ,  
t h r e e  s t a t e  committees r equ i r ed  equal  r e p r e s e n t a t i o n  of  supe rv i so r s  and 
s t a t e  agency personnel ,  and s t a t e  agency personnel  hold a  m a j o r i t y  of  
t he  p o s i t i o n s  on the  s t a t e  committee i n  two s t a t e s .  In  t he  remaining 
25 s t a t e s ,  laws do no t  s p e c i f y  t h a t  d i s t r i c t  o r  s t a t e  agency personnel  
must be e l e c t e d  o r  appointed t o  a  ma jo r i t y  of  s e a t s  on t h e  s t a t e  
committee. USDA, RCA Study Pa r t  11, supra  no t e  16 ,  a t  244-45. Even 
where m a j o r i t y  membership of fanners  o r  supe rv i so r s  i s  n o t  l e g a l l y  
r e q u i r e d ,  i t  has  been the  usual  p r a c t i c e  t o  s e l e c t  fa rmers ,  super- 
v i s o r s ,  o r  s t a t e  agency personnel t o  s t a t e  committees. The heavy 
r e l i a n c e  i n  appointments o r  s p e c i a l  e l e c t i o n s  t o  s e l e c t  s t a t e  commit t e e  
members he lps  a s s u r e  t h i s  outcome. See g e n e r a l l y  Morgan, supra  no t e  3 ,  
a t  205-14. 
26. USDA, RCA Study P a r t  11, supra  n o t e  16 ,  a t  250-1. Some o r  a l l  super- 
v i s o r s  were e l e c t e d  a t  genera l  e l e c t i o n s  i n  on ly  11 s t a t e s  a s  of  
January 1 ,  1977. Spec i a l  e l e c t i o n s  were used t o  e l e c t  some o r  a l l  
supe rv i so r s  i n  30 s t a t e s .  A l l  s upe rv i so r s  were appointed i n  e i g h t  
s t a t e s .  
27. Morgan, sup ra  no t e  3 ,  a t  v i i i .  
29. Simms, sup ra  n o t e  11, a t  82. 
30. 7  C.F.R. § 660.3(b)  (1977). The SCS o f t e n  a s s i s t s  and guides  t h e  
d i s t r i c t  supe rv i so r s  i n  the  formation of t h e i r  genera l  programs and 
annual plans.  Parks ,  supra  no te  18,  a t  30-1. 
31. Morgan, sup ra  n o t e  3 ,  a t  232-8. Also, i n t e rv i ew  w i t h  J. E. Lake, Water 
Qua1 i t y  S p e c i a l i s t  , Nat iona l  Assoc ia t ion  of Conservat ion D i s t r i c t s ,  
Apr i l  15 ,  1981. 
32. Id .  
-
33. Id .  
-
34. A 1977 GAO s tudy  i d e n t i f i e d  a  number o f  flaws i n  SCS procedures ,  
including:  (1)  pa s s ive  responses  t o  t h e  i n i t i a t i v e s  of farmers a s  
opposed t o  agg re s s ive ly  seek ing  ou t  s eve re  e ros ion  problems; ( 2 )  
development o f  over-elaborate  conserva t ion  plans;  (3)  l a c k  of  followup 
v i s i t s  o n  impleuenta t ion  o f  conserva t ion  p l ans ,  and ( 4 )  advice 
c o n f l i c t i n g  w i th  t h a t  g iven  by o the r  USDA agencies .  To P r o t e c t  
Tomorrow's Food Supply, S o i l  Conservation Needs P r i o r i t y  A t t en t ion .  
Report t o  t h e  Congress by t h e  Comptroller General o f  t he  United S t a t e s  
ii (February 1 4 ,  1977)  ( h e r e i n a f t e r  c i t e d  a s  1977 GAO ~ e p o r t ) .  
35. USDA, RCA Study P a r t  11, supra  no te  16,  a t  262. Levels  o f  s t a t e  and 
l o c a l  suppor t  have increased  t o  more than  o f f s e t  decreased f e d e r a l  
commitments t o  s o i l  conserva t ion  programs. Sixty-one percent  o f  a l l  
s t a t e  laws t o  1978 a f f e c t i n g  s o i l  and water  resources  were passed 
between 1965 and 1978. Local laws dea l ing  wi th  s o i l  and water  resource  
a l s o  surged dur ing  t h i s  per iod.  By 1981, e l even  s t a t e s  had appro- 
p r i a t e d  funds f o r  conserva t ion  cos t - shar ing  t o  supplement f e d e r a l  funds 
a v a i l a b l e  through t h e  ACP. In  a d d i t i o n ,  Missouri  has  funded a  cos t -  
sha r ing  program wi th  $200,000 from a non-recurring f e d e r a l  g r an t  under 
Sec t ion  208. USDA, RCA Study Pa r t  11, supra  no t e  1 6 ,  a t  255-6 and 287- 
8  and te lephone in t e rv i ew  wi th  J. Howland, supe rv i so r  of  Missour i ' s  
nonpoint p o l l u t i o n  c o n t r o l  program, Apr i l  13 ,  1982. 
36. Pub. L. 74-461. See a l s o  n o t e  5  supra .  A p redecessor  t o  t h e  S o i l  
Conservat ion and Domestic Allotment Act o f  1936, t h e  A g r i c u l t u r a l  
Adjustment Act o f  1933 (pub. L. No. 73-10, 48 S t a t .  31 (1933)) ,  
provided i n  p a r t  f o r  d i r e c t  f e d e r a l  payments t o  fanners  who reduced 
acreages  p l an t ed  t o  s p e c i f i c  su rp lus  crops.  The goa l  was t o  support  
c rop  p r i c e s  and farm incomes by reduc ing  supp l i e s .  This scheme was 
dec l a r ed  u n c o n s t i t u t i o n a l  i n  United S t a t e s  V. B u t l e r  297 U. S. 1 (1936). 
Genera l ly ,  s o i l  d e p l e t i n g  c rops  were a l s o  t h e  row crops which were i n  
oversupply,  so  t h e  ACP accomplished t h e  same aims a s  t h e  1933 l e g i s l a -  
t ion. 
37. 16  U.S.C. S 590g(a) (1976).  
38. 16 U.S.C. § 590g(a) (6)  (1976).  This change followed by a  yea r  a  major 
overhaul of  t h e  ACP, du r ing  which i t  was renamed t h e  Rural Environ- 
mental Assis tance Program. The program was r e d i r e c t e d  t o  emphasize 
aba t ing  agr  i c u l  t u r  a1 p o l l u t i o n ,  improving envi rormental qua1 i t y  , and 
ob ta in ing  l a s t i n g  conserva t ion  b e n e f i t s .  The o r i g i n a l  name was 
r e s t o r e d  i n  1974. 
39. 16 U.  S.C. 5 590g(a) (1976).  
40. The USDA publ i shes  each yea r  a  l i s t  o f  s p e c i f i c  p r a c t i c e s  approved f o r  
cos t - shar ing  under t he  ACP. The p r a c t i c e s  should accomplish one o r  
more of  t h e  fol lowing:  " ( a )  E s t a b l i s h  l ong - l a s t i ng  p r o t e c t i v e  cover .  
( b )  Improve o r  s u s t a i n  e x i s t i n g  p r o t e c t i v e  cover.  ( c )  Conserve o r  
s a f e l y  d i spose  o f  water .  ( d l  Benef i t  w i l d l i f e .  ( e )  E s t a b l i s h  o r  
improve s tands  o f  f o r e s t  t r e e s .  ( f )  Give p r o t e c t i o n  a g a i n s t  s o i l  
e ros ion .  ( g )  Prevent  o r  a b a t e  a g r i c u l t u r a l - r e l a t e d  p o l l u t i o n  o f  wa te r ,  
l and ,  and  a i r .  ( h )  Meet s p e c i a l  s t a t e  o r  county conserva t ion  needs." 
7  C. F.R. § 701.9. ' ho  types of  cos t - shar ing  agreements w i t h  farmers 
a r e  a v a i l a b l e :  (1)  annual agreements; and ( 2 )  long term agreements. 
The annual agreements u s u a l l y  involve  t h e  i n i t i a l  implementation o f  a  
conserva t ion  measure f o r  which long-term expenses o r  adjustments  i n  t he  
farm o p e r a t i o n  a r e  n o t  necessary. Up t o  90 percent  o f  t h e  c o s t  o f  such 
measures may be paid w i th  ACP funds, up t o  a  maximum of  $3,500 per 
p a r t i c i p a n t .  However, " t he  maximum l e v e l  o f  cos t - shar ing  f o r  each 
p r a c t i c e  s h a l l  be t he  percentage of  t he  average c o s t . .  . cons idered  
necessary  t o  o b t a i n  t h e  needed performance" 7  C.F.R. § 701.13(a). 
Usual c o s t  sha re  r a t e s  a r e  around 50 percent .  Low income fanners  may 
r e c e i v e  up t o  90 percent .  Long term agreements may be a p p r o p r i a t e  
where c o s t s  o r  adjustments  over s eve ra l  years  w i l l  be requi red .  F i f t y  
t o  75 percent  o f  such c o s t s  may be shared  f o r  t h r e e  t o  t e n  y e a r s  7  
C.F.R. § 701.13(c) ,  701.16(a). Up t o  $3,500 per year  may be. paid t o  a  
s i n g l e  p a r t i c i p a n t  under t h e  long-term agreement. Planning and 
t e c h n i c a l  s e r v i c e s  f o r  long  term measures must be provided by t h e  SCS 
and s o i l  conserva t ion  d i s t r i c t s  7  C.F.R. § 701.15(b). 
41. ACP a d m i n i s t r a t i v e  arrangements a r e  descr ibed  b r i e f l y  i n  Phase 1 
Evalua t ion ,  n o t e  52  i n f r a ,  a t  11-2. 
42. S t a t e s  a r e  divided i n t o  l o c a l  a d m i n i s t r a t i v e  a r e a s  no l a r g e r  than  one 
county i n  s i z e .  Fanners w i th in  each a r e a  who p a r t i c i p a t e  i n  ASCS 
programs a r e  e l i g i b l e  t o  p a r t i c i p a t e  i n  e l e c t i n g  a  three-member l o c a l  
ASC committee each year.  The l o c a l  committee members, i n  t u r n ,  j o i n  i n  
an  annual county convention t o  s e l e c t  a  county committee composed o f  
t h r e e  fanners  r e s i d i n g  i n  t h a t  county. County committee members hold 
t h r e e - y e a r ,  s t a g g e r e d  terms.  The coun ty  e x t e n s i o n  agency  may s e r v e  a s  
t h e  s e c r e t a r y  t o  l o c a l  and coun ty  commi t t ees ,  i n  which c a s e  t h e  a g e n t  
becomes a  non-vot ing member. The s t a t e  committee i s  composed o f  t h r e e  
t o  f i v e  f a r m e r s  who r e s i d e  i n  t h e  s p e c i f i c  s t a t e  and who a r e  a p p o i n t e d  
by t h e  S e c r e t a r y  o f  A g r i c u l t u r e .  The S t a t e  E x t e n s i o n  D i r e c t o r  i s  a n  ex 
o f f i c i o  member o f  t h e  s t a t e  committee. 
The "program deve lopnen t  groups" s e t  g u i d e 1  i n e s  and p o l i c i e s  f o r  
c e r t a i n  ASCS programs ,  i n c l u d i n g  t h e  ACP. 7  C. F.R. § 701.10 (1980) .  
The coun ty  program development group i n c l u d e s  t h e  coun ty  ASC committee,  
r e p r e s e n t a t i v e s  o f  t h e  SCS, F o r e s t  S e r v i c e ,  Farmers Home 
A d m i n i s t r a t i o n ,  E x t e n s i o n ,  and t h e  s t a t e  f o r e s t  agency.  7  C. F. R. 
§ 701.2(a)  (1980) .  The s t a t e  program deve lopnen t  g roup  i n c l u d e s  t h e  
s t a t e  ASC commit tee ,  t h e  S t a t e  Ex tens ion  D i r e c t o r ,  t h e  S t a t e  S o i l  
C o n s e r v a t i o n i s t ,  r e p r e s e n t a t i v e s  o f  t h e  F o r e s t  S e r v i c e ,  Farmers Home 
A d m i n i s t r a t i o n ,  s t a t e  f o r e s t r y  agency,  s t a t e  w a t e r  q u a l i t y  agency ,  and 
s t a t e  S o i l  Conserva t ion  Committee. 7  C. F.R. § 7 0 1 . 2 ( f )  (1980) .  The 
n a t i o n a l  program deve lopnen t  group i n c l u d e s  r e p r e s e n t a t i v e s  o f  t h e  
ASCS, SCS, F o r e s t  S e r v i c e ,  Sc ience  and Educa t ion  A c h i n i s t r a t i o n  
( ~ x t e n s i o n )  , Economics, S t a t i s t i c s  and Coopera t ive  S e r v i c e ,  Farmers 
Home A c h i n i s t r a t i o n ,  O f f i c e  o f  t h e  Genera l  Counsel  ( u S M ) ,  O f f i c e  o f  
Budget P lann ing  and E v a l u a t i o n  (USDA) , E n v i r o n n e n t a l  P r o t e c t  i o n  Agency, 
and O f f i c e  o f  Management and Budget. 7  C. F.R. 9 701 .2 (c )  (1980).  
7  C.F.R. 701.10 (1980) .  
Id .  The r e q u i r e m e n t  t h a t  coun ty  p o l i c i e s  and p r o c e d u r e s  must  b e  
-
approved by t h e  s t a t e  ASC Committee r e s u l t e d  from a  l e g i s l a t i v e  change 
i n  1980. Pub. L. No. 96-108, 93 S t a t .  836. 
7  C.F.R. 701.11(b) (1980) .  
7  C.F.R. § 701 .2 (c )  (1980) .  
See  g e n e r a l l y  Morgan, s u p r a  n o t e  3 ,  a t  286-319. 
See  n o t e  42,  s u p r a .  
7  C.F.R. 701.16(b)  (1980) .  
Simms, s u p r a  n o t e  11, a t  98. "Most d i s t r i c t  c o o p e r a t o r s  t a k e  advantage 
o f  ACP payments. Some ACP p a r t i c i p a n t s ,  however, a r e  i n t e r e s t e d  i n  
g e t t i n g  h e l p  o n  j u s t  o n e  p r a c t i c e  and s e e  no advan tage  i n  becoming 
d i s t r i c t  c o o p e r a t o r s .  
"Through t h e  y e a r s ,  ACP r e f e r r a l s  have made up a  growing p a r t  o f  
t h e  SCS work l o a d .  I n  r e c e n t  y e a r s ,  a n  a v e r a g e  o f  1 m i l l i o n  fa rmers  
and r a n c h e r s  a n n u a l l y  have t a k e n  advan tage  o f  ACP c o s t - s h a r i n g  h e l p .  
About o n e - f o u r t h  o f  t h e s e  invo lved  some t e c h n i c a l  a s s i s t a n c e  from t h e  
SCS." Id .  
-
The t r a n s f e r s  a r e  made a t  t h e  d i s c r e t i o n  o f  ASC commit tees .  The SCS 
h a s  complained t h a t  t h e  t r a n s f e r s  " f a i l ,  by a  wide m a r g i n ,  t o  c o v e r  t h e  
a c t u a l  c o s t  o f  s e r v i c i n g  t h e  c o s t - s h a r i n g  program." Simms, s u p r a  n o t e  
11, a t  99. 
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two tons / ac re /yea r  i s  t he  accepted l i m i t .  For example, a  1979 study 
es t imated  t h a t  s o i l  l o s s e s  averaging 16 t o  19 t o n s l a c r e l y e a r  ove r  50 
years  i n  two a r e a s  of  t he  Corn Be1 t could reduce corn and soybean 
y i e l d s  by about 15 percent  i n  t h e  y e a r  2030. I f  s o i l  l o s s e s  cont inued 
a t  1977 l eve l s  f o r  t h e  next  ha l f -cen tury ,  e r o s i o n  would cause  y i e l d  
l o s s e s  by 2030 equiva len t  t o  tak ing  e i g h t  pe rcen t  o f  t h e  cropland base 
out of  a g r i c u l t u r e .  The problem i s  somewhat worse than average i n  t he  
Corn B e l t ,  where 43 pe rcen t  o f  l and  used f o r  row crops  i s  h igh ly  
e rod ib l e .  There, i f  1977 l o s s e s  a r e  allowed t o  p e r s i s t ,  corn  and 
soybean y i e l d s  could d e c l i n e  by 15 t o  30 percent  by t h e  y e a r  2030. 
Nat ional  A g r i c u l t u r a l  Lands ,Study, S o i l  ~ e ~ r a d a t i o n :  ~ f f e c t s  on 
A g r i c u l t u r a l  P r o d u c t i v i t y ,  a t  26-8 (1981) ( h e r e i n a f t e r  c i t e d  a s  NALS 
In te r im Study 4 ) .  See a l s o  W. D. Shrader  and G. S. Langdale,  E f f e c t  
of  S o i l  Erosion on S o i l  P roduc t iv i t y  (1981).  
55. Tracing t h e  consequences o f  s o i l  conserva t ion  o r  p o l l u t i o n  c o n t r o l  
measures r e q u i r e s  knowledge o f  compl i c a t e d  phys ica l  p rocesses  and, i n  
some c a s e s ,  c o s t l y  moni tor ing  o f  s o i l  o r  water  condi t ions .  Knowledge 
o f  s o i l  l o s s  mechanics i s  reasonably advanced. The "universa l  s o i l  
l o s s  equation" r e l a t e s  s o i l  t ypes ,  topography, r a i n f a l l ,  management 
p r a c t i c e s ,  e t c .  t o  t h e  r a t e  o f  s h e e t  and r i l l  e r o s i o n  on a  wide v a r i e t y  
o f  s o i l s  ( e s p e c i a l l y  t hose  o f  t he  Corn ~ e l t )  w i th  reasonable  accuracy.  
See g e n e r a l l y  W. H. Wischmeier and D. D. Smith,  P r e d i c t i n g  Ra in fa l l  
Erosion Losses: A Guide t o  Conservation P lanning ,  USDA, Agr i cu l tu re  
Handbook No. 537 (1978).  The equa t ion ' s  l i m i t a t i o n s  a r e  reviewed i n  
Wischmeier, "Use and Misuse of t h e  Universa l  S o i l  Loss Equation." 31 
J. SOIL & WATER CONSERVATION 5 ( 1976) and NALS In te r im Study 4 ,  supra  
no t e  54. For wind e r o s i o n ,  a  "Wind Erosion Equation" was developed t o  
r e l a t e  s o i l  l o s s e s  t o  c l  h a t e ,  s o i l ,  vegetati;e cover ,  and o t h e r -  
condi t ions .  See g e n e r a l l y  E. L. Skichore and N. P. Woodruff, Wind 
Erosion Forces i n  t h e  United S t a t e s  and Their  Use i n  P r e d i c t i n g  S o i l  
Loss,  USDA, Agr i cu l tu re  Handbook No. 346 (1968). The Wind Erosion 
Equation i s  s u i t e d  mainly t o  t he  10  Great P l a in s  S t a t e s .  
E x t r a p o l a t i n g  land ( s o i l ,  a g r i c u l t u r a l  chemica ls ,  animal was tes ,  
e t c . )  management p r a c t i c e s  t o  water  q u a l i t y  i s  q u i t e  a  b i t  more compli- 
c a t ed  than  i s  s o i l  l o s s  measurement a s  t h e  t r a n s p o r t  p rocess  must be 
t r a c e d  and phys i ca l  and chemical dynamics o f  waterbodies  must be 
modelled. Only r e c e n t l y  have s t u d i e s  been mounted t o  provide  compre- 
hensive i n s i g h t  i n t o  t h e s e  r e l a t i o n s h i p s .  See, f o r  examples: W. C. 
Sonmgni ,  T. J. Mantei th ,  T. M.  Heidtke,  and R. A. C. Su l l i van ,  - A 
Management Technique f o r  Choosing Among Poin t  and Nonpoint Control 
S t r a t e g i e s ,  Grea t  Lakes Basin Connnission (1980) ; U. S. Env i romen ta l  
P r o t e c t i o n  Agency, Env i romen ta l  Research Laboratory,  Use r ' s  Manual f o r  
A g r i c u l t u r a l  Runoff Management (ARM) Model, EPA-60013-78-080 (1978); 
U.S. E n v i r o m e n t a l  P r o t e c t i o n  Agency, Region V ,  Environmental Impact of 
Land Use on Water Qual i ty :  F ina l  Report on t h e  Black Creek P r o j e c t ,  
EPA-90519-77-007; U.S. Env i romen ta l  P r o t e c t i o n  Agency, Modeling 
Nonpoint P o l l u t i o n  from the  Land Sur face ,  EPA-60013-76-083 ( 1976). See 
a l s o  Wal te r ,  S teenhuis ,  and Hai th ,  "Nonpoint Source P o l l u t i o n  Control 
by S o i l  and Water Conservat ion P r a c t i c e s , "  TRANSACTIONS AM. SOC. AGR. 
ENG. 834 (1979).  
56. USDA, S o i l  and Water Resources Conservation Act 1980 Appraisal  Review 
Dra f t  P a r t  I ,  2-30 t o  2-33 (1980) ( h e r e i n a f t e r  c i t e d  a s  RCA Review 
D r a f t  P a r t  I ) .  O v e r a l l ,  1 3  p e r c e n t  o f  farmland was s u b j e c t  t o  
e x c e s s i v e  e r o s i o n .  Average annua l  e r o s i o n  above 2  t o n ~ / a c r e / ~ e a r  i s  
u s u a l l y  c o n s i d e r e d  e x c e s s i v e  on range land .  Twenty-five p e r c e n t  of  a l l  
U.S. g r a z i n g  l and  (101,000,000 a c r e s )  s u s t a i n e d  such l o s s e s  i n  1977. 
See a l s o  n o t e s  55,  s u p r a ,  N a t i o n a l  Resource I n v e n t o r i e s  (19781, s u p r a  
n o t e  52 ,  and RCA Study P a r t  I ,  s u p r a  n o t e  52,  a t  82-101. 
57. Phase I E v a l u a t i o n ,  s u p r a  n o t e  52,  a t  18. Fur thermore:  "Approximately 
19 p e r c e n t  (455 m i l l i o n  t o n s )  of  a l l  e x c e s s  s h e e t  and r i l l  e r o s i o n  on 
a g r i c u l t u r a l  land o c c u r s  a t  r a t e s  i n  e x c e s s  o f  100 t o n s  p e r  a c r e  p e r  
y e a r .  Eros ion  t a k e s  p l a e  a t  t h e s e  r a t e s  on about  4.8 m i l l i o n  a c r e s  o r  
a b o u t  0 . 3  p e r c e n t  o f  t h e  a g r i c u l t u r a l  land base." Id., a t  16. 
58. 1977 GAO R e p o r t ,  s u p r a  n o t e  34,  a t  5. 
60. - I d . ,  a t  14. Many of  t h e  p l a n s  q u i c k l y  became o u t d a t e d  a s  farming 
p a t t e r n s  o r  ownership changed. There i s  no mechanism i n  SCS o r  
d i s t r i c t  p rocedures  t o  update  o r  p e r i o d i c a l l y  r ev iew c o n s e r v a t i o n  
p l a n s .  Excep t ions  t o  t h e  p e r i o d i c  review o f  c o n s e r v a t i o n  p l a n s  e x i s t  
i n  t h e  G r e a t  P l a i n s  Conserva t ion  (Pub. L. No. 84-1021, 70 S t a t .  1115 
(1956) )  and Small  Watershed (Pub. L. No. 83-566, 68 S t a t .  666 ( 1 9 5 4 ) )  
programs o f  t h e  SCS, and t h e  long-term agreements  under  t h e  Agri-  
c u l t u r a l  Conserva t ion  Program ( 7  C.F.R. 701.13 (1980)  and n o t e  4 0  
s u p r a )  i n  which p r a c t i c e s  must be main ta ined  f o r  p e r i o d s  s p e c i f i e d  i n  
c o n t r a c t s  s igned  by c o o p e r a t o r s  o r  c o s t - s h a r e  r e c i p i e n t s .  
61. Phase 1 E v a l u a t i o n ,  s u p r a  n o t e  52. In fo rmat ion  f o r  a lmos t  61,000 c o s t -  
sha red  measures  under taken  d u r i n g  program y e a r s  1975 through mid-1978 
was c o l l e c t e d  and analyzed.  Almost 40 p e r c e n t  o f  t h e  measures inc luded  
i n  t h i s  sample were aimed p r i m a r i l y  t o  r educe  e r o s i o n .  Id. a t  v i i -  
v i  i i. 
62. "Phase 1 o f  t h e  e v a l u a t i o n  c o n c e n t r a t e d  on t h e  f o l l o w i n g  s u b j e c t s :  
--impact of  cos t - sha red  p r a c t i c e s  on s h e e t  and r i l l  e r o s i o n  by w a t e r ,  
--impact o f  cos t - sha red  p r a c t i c e s  on i r r i g a t i o n  w a t e r  u s e ,  
--acres se rved  and c a p a c i t y  o f  wa te r  impoundment r e s e r v o i r s ,  
--impact o f  f o r e s t r y  p r a c t i c e s ,  
--size o f  farms r e c e i v i n g  a s s i s t a n c e ,  and 
--type o f  farms r e c e i v i n g  a s s i s t a n c e . . .  
"Phase 1 o f  t h e  e v a l u a t i o n  does  n o t  a d d r e s s  t h e  impacts  of t h e  
program o r  a s s i s t e d  p r a c t i c e s  on. .  .wind e r o s i o n ,  w a t e r  q u a l i t y ,  changes  
i n  p r o d u c t i v i t y  c a p a c i t y ,  w i l d l i f e  h a b i t a t ,  and o f f - s i t e  impacts .  
" I n  a d d i t i o n ,  t h e  s t u d y  does n o t .  a d d r e s s  t h e  impacts  o f  t h e  program 
on t h e  f a r m e r ' s  c o s t  o f  p roduc t ion . "  ,* Id  Y a t  v i i .  A second phase o f  
t h e  ACP e v a l u a t i o n  w i l l  i nc lude  "an assessment  of  t h e  impact o f  
a s s i s t e d  p r a c t i c e s  on wind e r o s i o n  and w a t e r  q u a l i t y . "  Id., a t  x i i i .  
65. Id .  These measures  were i n s t a l l e d  on some o f  t h e  87 p e r c e n t  o f  U.S. 
-
land which e r o d e s  a t  ave rage  r a t e s  l e s s  t h a n  f i v e  t o n s  p e r  a c r e  
a n n u a l l y .  
66. Id.  Moderate l o s s e s  would a r i s e  from s u s t a i n e d  s o i l  l o s s e s  a v e r a g i n g  
-
f i v e  t o  14 t o n s  p e r  a c r e  p e r  y e a r .  Severe  l o s s e s  a r e  those  i n  e x c e s s  
of  14 t o n s  p e r  a c r e  annua l ly .  
67. See t e x t  accompanying n o t e  57 s u p r a .  
68. Phase 1 E v a l u a t i o n ,  s u p r a  n o t e  52 ,  a t  v i i i .  E x p l a n a t i o n s  g i v e n  f o r  
t h i s  imbalance inc lude :  ( 1 )  a  l a c k  of i n f o r m a t i o n  a v a i l a b l e  t o  program 
managers r e g a r d i n g  a r e a s  o f  c r i t i c a l  needs ;  ( 2 )  t h e  c o n c e n t r a t i o n  o f  
c r o p  p r o d u c t i o n  on l e s s  e r o s i v e  l and ;  ( 3 )  f a r m e r s '  d e c i s i o n s  about 
where t o  implement p r a c t i c e s  on t h e i r  l a n d  a r e  l a r g e l y  c o n d i t i o n e d  by 
income and p r o d u c t i o n  concerns ;  and ( 4 )  t h e  tendency t o  v iew h i g h l y  
e r o s i v e  l a n d s  a s  c r o p  p r o d u c t i o n  a r e a s  o n l y  i n  t i m e s  o f  h i g h  demand, i n  
which c a s e  cover  c r o p s  a r e  r e l i e d  on t o  r e s o l v e  e r o s i o n  problems i n  
lower p r i c e  y e a r s .  Id., a t  20. 
Phase 1 E v a l u a t i o n ,  s u p r a  n o t e  52,  a t  18-34. 
Id .  
J. E. Lake, s u p r a  n o t e  31. M r .  Lake s u p e r v i s e d  what i s  pe rhaps  t h e  
most e x h a u s t i v e  a p p l i e d  s t u d y  t o  d a t e  o f  water  q u a l i t y  i n  r e l a t i o n s h i p  
t o  a g r i c u l t u r a l  l and  use  p r a c t i c e s .  T h i s  s t u d y  o f  t h e  12,000 a c r e  
Black Creek watershed i n  Al len  County, I n d i a n a  began i n  1973 w i t h  a  
g r a n t  from t h e  U. S. Environmental  P r o t e c t i o n  Agency and i s  schedu led  
f o r  t e r m i n a t i o n  i n  1982. See g e n e r a l l y  U.S. Environmental  P r o t e c t i o n  
Agency, Region V ,  supra  n o t e  55. L i t t l e  of  a  g e n e r a l  n a t u r e  l i n k i n g  
land management p r a c t i c e s  t o  wa te r  q u a l i t y  i n  Black Creek can be  
concluded from t h e  p r o j e c t .  According t o  M r .  Lake, t h e  most d e f i n i t i v e  
wa te r  q u a l i t y  improvements r e s u l t e d  when complet ion o f  a  nearby sewage 
p l a n t  ended t h e  use  o f  s e p t i c  sys tems i n  a  p o r t i o n  o f  t h e  b a s i n .  See 
a l s o  M. F. W a l t e r ,  T. S. S t e e n h u i s ,  and D. A. H a i t h ,  s u p r a  n o t e  55. 
Id .  See a l s o  n o t e  55 ,  supra .  
-
See n o t e  5 5 ,  s u p r a .  
L. W .  Libby and J. L. Okay. "Na t iona l  S o i l  and Water Conserva t ion  
P o l i c y :  An Economic P e r s p e c t i v e . "  8  J. NORTHEAST AGR. ECON. COUNCIL 
313 (1979) .  
1977 GAO R e p o r t ,  s u p r a  n o t e  34. 
Counci 1 on A g r i c u l t u r a l  S c i e n c e s  and Techno logy.  So i  1 and Water 
Conserva t ion  O v e r s i g h t .  Repor t  No. 60 (1976) .  The Counc i l  i s  a  
n o n - p r o f i t  o r g a n i z a t i o n  h e a d q u a r t e r e d  i n  Ames, Iowa t h a t  conduc t s  
independent  r e s e a r c h  and e v a l u a t i o n s  on i s s u e s  r e l e v a n t  t o  a g r i c u l t u r e .  
Pub. L. No. 95-192, 9 1  S t a t .  1407 (1977) ,  16 U.S.C. § 2001-9 ( supp .  I V  
1980) .  See a l s o  L. W. Libby and J. L. Okay, s u p r a  n o t e  74 and C. 
Leman, " P o l i t i c a l  Dilemmas i n  E v a l u a t i n g  and Budgeting S o i l  Conser- 
v a t i o n  Programs: The RCA P r o c e s s , "  S o i l  Conserva t ion  P o l i c i e s ,  
I n s t i t u t i o n s  and I n c e n t i v e s ,  Eds. H. G. Halcrow, E. 0 .  Heady, and M .  L. 
Cotner  47 (1981) .  
79. 16 U.S.C. § 2006(a)  (Supp. I V  1980).  
80. RCA Study P a r t  I ,  s u p r a  n o t e  52,  RCA Study P a r t  11, s u p r a  n o t e  16 ,  and 
USDA, S o i l  and Water Resources  Conserva t ion  Act Program Repor t  and 
Environmental  Impact S ta tement ,  Revised D r a f t  (1981)  ( h e r e i n a f t e r  c i t e d  
a s  RCA Program Repor t  Revised  raft). The l a t t e r  document was t o  be 
f u r t h e r  r e f i n e d  i n  p r e p a r a t i o n  f o r  s u b m i t t i n g  recommendations t o  
Congress i n  A p r i l  1982. C. Leman, s u p r a  n o t e  77,  a t  61. RCA Review 
D r a f t  P a r t  I ,  s u p r a  n o t e  56,  RCA Review D r a f t  P a r t  11, s u p r a  n o t e  17 ,  
RCA Program Repor t  Review D r a f t ,  s u p r a  n o t e  3 ,  and USDA, S o i l  and Water 
Resources  Conserva t ion  Act Environmental  Impact S ta tement   raft) 
(1980) were p r e l i m i n a r y  r e p o r t s  of  t h e  RCA p r o c e s s .  
81 .  "Once RCA had been e n a c t e d ,  A g r i c u l t u r e  S e c r e t a r y  Bob Bergland 
i s s u e d  a  December 1977 memo g i v i n g  ' l e a d e r s h i p  r e s p o n s i b i l i t y '  t o  
Ruper t  C u t l e r ,  t h e  a s s i s t a n t  s e c r e t a r y  f o r  c o n s e r v a t i o n ,  r e s e a r c h  and 
e d u c a t i o n  and d e l e g a t i n g  t o  SCS t h e  ' a u t h o r i t y  t o  a d m i n i s t e r '  t h e  
e f f o r t  (Table  2 ) .  The memo, p robab ly  d r a f t e d  by SCS, d i r e c t e d  t h a t  
o n l y  SCS a c t i v i t i e s  be d i s c u s s e d .  Depar tmenta l  o f f i c i a l s  who oversaw 
USDA p o l i c y  a n a l y s i s  u n s u c c e s s f u l l y  o b j e c t e d  t h a t  t h i s  ar rangement  
would g i v e  SCS t o o  much freedom t o  use  the  p r o c e s s  f o r  i t s  own pur-  
poses .  T h e i r  f e a r s  were soon v i n d i c a t e d .  SCS assembled an RCA manual 
c o n t a i n i n g  l i t t l e  guidance on d a t a  management and a n a l y s i s  ... I n s t e a d ,  
t h e  manual o r c h e s t r a t e d  a  s e r i e s  o f  9,000 p u b l i c  m e e t i n g s ,  a t  which t h e  
p u b l i c  was i n v i t e d  t o  ' d i s c u s s  our  s o i l  and wa te r  r e s o u r c e s  and how t o  
, conse rve  them.' By l a t e  1978, more t h a n  164,000 peop le  had p a r t i c i -  
pa ted . .  . 
"Opposi t ion t o  t h i s  i n i t i a l  SCS approach t o  RCA developed q u i c k l y  
i n  OMB, GAO, ASCS, and t h e  Sena te  A g r i c u l t u r a l  Committee.. .  
"These p r e s s u r e s  became overwhelming, and a s  r ecorded  i n  an  October  
1978 memo, S e c r e t a r y  Bergland a c t e d  t o  p r e v e n t  RCA from seeming ' e s s e n -  
t i a l l y  an  SCS p r o d u c t ,  b i a s e d  toward t h a t  a g e n c y ' s  p o i n t  of  v iewl . . .The 
scope o f  RCA was expanded from t h e  15  s o i l  and w a t e r  programs i n  SCS t o  
a l s o  i n c l u d e  19 o t h e r s  throughout  USDA...Most i m p o r t a n t l y ,  Bergland 
r e l i e v e d  SCS o f  p r imary  c o n t r o l  o f  RCA, r e t a i n i n g  f o r  i t  a  'major  
r o l e , '  b u t  g i v i n g  o p e r a t i o n a l  a u t h o r i t y  t o  an  i n t e r a g e n c y  Coord ina t ing  
Commit t ee .  
"The RCA Coord ina t ing  Committee had 10 members, 7  from USDA agen- 
c i e s  and 3  from v a r i o u s  p o l i c y  o f f i c e s .  The 7  USDA a g e n c i e s  r e p r e -  
s e n t e d  were ASCS; Economics, S t a t i s t i c s ,  and Coopera t ives  S e r v i c e  
(ESCS);  FmHA; F o r e s t  S e r v i c e ;  R u r a l  E l e c t r i f i c a t i o n  A d m i n i s t r a t i o n  
(REA);  SCS, and Science  and Educat ion A d m i n i s t r t i o n  (SEA). The p o l i c y  
o f f i c e s  r e p r e s e n t e d  were t h e  s e c r e t a r y ' s  own O f f i c e  o f  Budget,  P lan-  
n i n g ,  and E v a l u a t i o n  (OBPE), OMB, and t h e  Counc i l  on Environmental  
Q u a l i t y  (cEQ). (S ince  t h e n ,  ESCS, SEA, and OBPE have a l l  been r e o r -  
gan ized  and renamed.) The Coord ina t ing  Committee was c h a i r e d  by t h e  
depu ty  a s s i s t a n t  s e c r e t a r y  f o r  c o n s e r v a t i o n ,  r e s e a r c h ,  and e d u c a t i o n .  
C. Leman, s u p r a  n o t e  77,  a t  60-2. 
The seven s t r a t e g i e s  were: ( 1 )  t o  r e d i r e c t  p r e s e n t  programs: ( 2 )  t o  
purchase  c o n s e r v a t i o n  p r a c t i c e s  u s i n g  " n a t u r a l  r e s o u r c e  c o n t r a c t s " ;  ( 3 )  
t o  o f f e r  " c o n s e r v a t i o n  bonuses" a l o n g  wi th  payments from c o n v e n t i o n a l  
commodity s u p p o r t  programs; ( 4 )  t o  f o r c e  p a r t i c i p a n t s  i n  USDA farm 
income programs t o  comply w i t h  c o n s e r v a t i o n  s t a n d a r d s  ( "c ross  compli-  
ance" ) ;  ( 5 )  t o  c o n c e n t r a t e  f e d e r a l  e f f o r t s  on u r g e n t  and c h r o n i c  con- 
s e r v a t i o n  problems; ( 6 )  t o  s e t  s t a n d a r d s  wi th  which s t a t e  c o n s e r v a t i o n  
programs must comply; and ( 7 )  t o  u s e  r e g u l a t o r y  a u t h o r i t y  t o  supplement 
a s s i s t a n c e .  RCAProgram Repor t  Review D r a f t ,  s u p r a  n o t e  3,  a t  31-5. 
C. Leman, s u p r a  n o t e  77,  a t  64-8. The t h r e e  a l t e r n a t i v e s  i d e n t i f i e d  i n  
t h e  r e v i s e d  d r a f t  o f  t h e  Program Repor t  were: " ( 1 )  c o n t i n u a t i o n  of  
c u r r e n t  program t r e n d s ;  ( 2 )  r e d i r e c t i o n  of  f e d e r a l  programs toward 
a g r i c u l t u r a l  r e s o u r c e  problems w i t h  emphasis  on t a r g e t i n g  t o  c r i t i c a l  
problem a r e a s ,  e s p e c i a l l y  a g r i c u l t u r a l  s o i  1 e r o s i o n ;  and ( 3 )  expanded 
emphasis on s t a t e  and l o c a l  r o l e s  and l e a d e r s h i p  r e d i r e c t i o n  i n  f e d e r a l  
programs a s  d e s c r i b e d  i n  a l t e r n a t i v e  2." RCA Program Repor t  Revised 
D r a f t ,  s u p r a  n o t e  80 ,  a t  6-3. 
Id .  Among t h e  recommendation stemming from t h e  RCA p r o c e s s  were t h e  
-
ass ignment  of  25 p e r c e n t  of  f e d e r a l  c o n s e r v a t i o n  program funds  t o  
c r i t i c a l  a r e a s  w i t h i n  f i v e  y e a r s  and a n  i n c r e a s e  from 29 t o  36 p e r c e n t  
o f  t h e  USDA budget  f o r  c o n s e r v a t i o n  programs. I d . ,  page 68. See a l s o  
RCA Program Repor t  Revised D r a f t ,  s u p r a  n o t e  8 0 T a t  c h a p t e r s  6  and 7,  
i n  which i t  i s  acknowledged t h a t  i n t e g r a t i o n  of  s o i l  c o n s e r v a t i o n  
programs h a s  " p o t e n t i a l  f o r  improved s e r v i c e s  and i n c r e a s e d  e f f e c -  
t i v e n e s s  ... However, t h e  i n s t i t u t i o n a l  and p o l i t i c a l  i m p l i c a t i o n s  a r e  
complex and f a r - r e a c h i n g  enough t o  r e q u i r e  a d d i t  iona  1 e v a l u a t i o n "  
(pages  6-48). 
For  a  compel l ing  c r i t i q u e  o f  t h e  RCA p r o c e s s ,  s e e  C. Leman, s u p r a  n o t e  
77,  a t  68-85. See a l s o :  D. J. A l l e e ,  "Implementation of  RCA: A 
Problem Accomodating Economics i n  S o i l  and Water Conservat ion"  and L. 
W. Libby,  " I n t e r a c t i o n  o f  RCA w i t h  S t a t e  and Loca l  Conserva t ion  
Programs," bo th  i n  H. G. Halcrow, E .  0. Heady, and M. L. C o t n e r ,  s u p r a  
n o t e  77. 
Pub. L. No. 96-108, 93 S t a t .  836. 
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d e c l a r e d  i n e l i g i b l e  t o  r e c e i v e  s t a t e  c o s t - s h a r i n g  a s s i s t a n c e .  I n  a l l  
c a s e s ,  r e p e a t e d  f a i l u r e  t o  a c t  on n o t i c e s  o f  non-compliance w i t h  s o i l  
e r o s i o n  l i m i t s  s e t  by s o i l  c o n s e r v a t i o n  d i s t r i c t s  i s  cause  f o r  a  c o u r t  
o r d e r  mandating t h a t  measures n e c e s s a r y  f o r  compl iance  be implemented. 
Iowa Code Ann. § 4678.62 (1981-2 Cum. Pocke t  p a r t ) .  Th i s  p r o v i s i o n  was 
added i n  1980. P r e v i o u s l y ,  enforcement  a c t i o n s  cou ld  be g e n e r a t e d  o n l y  
i n  r esponse  t o  compla in t s  r e l a t i n g  t o  o f f s i t e  damages. "Conservat ion 
f o l d e r s "  s e r v e  t o  inform landowners o f  p o t e n t i a l  e r o s i o n  problems on  
t h e i r  farms.  Such f o l d e r s  a r e  t o  be p r e p a r e d  f o r  a l l  Iowa farms by 
1985. T h e r e a f t e r ,  "farm u n i t  s o i l  c o n s e r v a t i o n  p l a n s "  must be 
e s t a b l i s h e d  f o r  a l l  farms.  Once t h i s  h a s  been accompl i shed ,  f a r m e r s  
a r e  g iven  a  l i m i t e d  p e r i o d  t o  c o r r e c t  e r o s i o n  problems. D i s t r i c t s  can 
s e r v e  n o t i c e s  on  landowners who f a i l  t o  c o r r e c t  d e p l e t i v e  p r a c t i c e s .  
F a i l u r e  t o  respond t o  annua l  n o t i c e s  f o r  t h r e e  y e a r s  i s  cause  f o r  c o u r t  
enforcement  p roceed ings .  A d m i n i s t r a t i v e  r u l e s  f o r  t h e  f o l d e r  program 
w i l l  be completed i n  mid-1982 and a  p i l o t  program f o r  p r e p a r i n g  f o l d e r s  
i s  planned f o r  summer 1982. D. L i n d q u i s t ,  Iowa Department o f  S o i l  
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See a l s o  T. J. Mierzwa, s u p r a  n o t e  179. 
226. Ill.  Rev. S t a t .  Ch. 5  § §  138.3-138.9. The upgraded r e s p o n s i b i l i t i e s  
stem i n  p a r t  from t h e  widespread a d o p t i o n  o f  s t a t e  sediment c o n t r o l  
laws.  A 1973 "Model S t a t e  Act f o r  S o i l  E r o s i o n  and Sediment Control ' '  
(Counc i l  o f  S t a t e  Governments, 32 Suggested S t a t e  L e g i s l a t i o n  11-19 
( 1973) ) proposed s i g n i f i c a n t l y  enhanced d i s t r i c t  r e s p o n s i b i l i t i e s  and 
. . 
a u t h o r i t y .  The model a c t  a p p k a r s  t o  have had s i g n i f i c a n t  i n f l u e n c e  on 
many o f  t h e  15 s t a t e s  ( p l u s  t h e  D i s t r i c t  o f  Columbia and t h e  V i r g i n  
~ s l a n d s )  now hav ing  sediment c o n t r o l  laws. See g e n e r a l l y  RCA Study 
P a r t  11, s u p r a  n o t e  16,  a t  237-9. 
227. For example,  I l l i n o i s  r e v i s e d  i t s  So i  1 and Water Conserva t ion  D i s t r i c t s  
Act i n  1981 p r o v i d i n g  f o r  r e p r e s e n t a t i o n  o f  d i s t r i c t s  by t h e  S t a t e  
At to rney  Genera l  i n  t h e  e v e n t  o f  t o r t  a c t i o n s  by o r  aga : ins t  d i s t r i c t  
boards .  P.A. 82-245 § 22.08, r e v i s e s  Ill .  Rev. S t a t .  Ch. 5  § 127.8 
(1979) .  
228. S p e c i a l  long-term agreement (LTA) under  t h e  A g r i c u l t u r a  1 Conserva t ion  
Program r e q u i r e s  t h a t  cos t - sha red  p r a c t i c e s  be main ta ined  f o r  up t o  t e n  
y e a r s .  Such p r o v i s i o n s  might be adap ted  f o r  u s e  i n  BMP c o s t - s h a r i n g  
programs ( s t a t e  o r  RCWP), pe rhaps  w i t h  payback p e n a l t i e s  f o r  premature  
abandonment o f  t h e  s u b s i d i z e d  p r a c t i c e s .  
229. Neb. Rev. S t a t .  2-3203 (1977) .  See a l s o  R. M a r l e t t e  and C.  Wil l iams,  
"Nebraska Multi-Purpose Resource D i s t r i c t s "  i n  Lega l ,  I n s t i t u t i o n a l  and 
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(1977) ,  p l a i n t i f f s  argued t h a t  S e c t i o n  208 v i o l a t e d  t h e  Tenth Amendment 
by compel l ing  t h e  s t a t e s  t o  expend t h e i r  own funds  and t o  e x e r c i s e  
t h e i r  own s o v e r e i g n  powers i n  c a r r y i n g  o u t  a  f e d e r a l  r e g u l a t o r y  
program. The D.C. Court  o f  Appeals d i s p o s e d  o f  t h i s  argument a s  
fo l lows :  "In t h e  absence of any p rov i s i on  f o r  s a n c t i o n s  t h e  EPA may o f  
course  employ the  accep ted  and t r a d i t i o n a l  means of ga in ing  s t a t e  
compliance by wi thhold ing  funds under 5 2 0 8 ( f ) ,  b u t  t h a t  method would 
no t  v i o l a t e  t h e  Tenth Amendment." 
235. F r i ends  of  t h e  Ea r th  v .  Carey,  552 F. 2d 25, c e r t .  d en i ed ,  434 U.S. 902 
o m p l e m e n t a t i o n  p l an  adopted pursuan t  t o  t he  
Fede ra l  Clean A i r  Act. New ~ o r k  had v o l u n t a r i l y  o b l i g a t e d  i t s e l f  t o  
implement t he  p lan .  In  a  s u i t  by New York C i t y  c i t i z e n s  a g a i n s t  t h e  
c i t y  seek ing  enforcement of  t h e  p l an ,  t h e  c i t y  argued t h a t  an 
enforcement o r d e r  would v i o l a t e  t h e  Tenth Amendment. The D.C. Court  of  
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- - - 
D i s t r i c t  of  Columbia v.  T r a i n ,  521 F. 2d 971 (19751, and ~ r i e n d s  of  t he  
Ear th  v .  Carey,  supra  no te  235, t he  c r u c i a l  i s s u e  o r d i n a r i l y  invo lves  
t h e  e x t e n t  t o  which the  f e d e r a l  government can r e q u i r e  s t a t e  and l o c a l  
governments t o  implement the  r e g u l a t i o n s ,  e .g . ,  s e e  D i s t r i c t  of  
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General  and payment of  any judgment ou t  of the  S t a t e  Fund. Sovereign 
immunity h a s  been a s s e r t e d  i n  o n l y  Pennsylvania  and V i r g i n i a  i n  t he  
form o f  an Attorney General  op in ion  l e t t e r ,  whi le  some o t h e r  s t a t e s  
assume t h a t  such a s s e r t i o n  would n o t  be upheld i n  c o u r t  (NACD Nonpoint 
Note No. 30, A p r i l ,  1980, in format ion  compiled through correspondence 
wi th  a d m i n i s t r a t i v e  o f f i c e r s  o f  s t a t e  s o i l  conse rva t i on  agenc i e s ) .  
241. Supra no t e  233. The one person/one vo te  p r i n c i p l e  i s  grounded i n  t h e  
Equal P r o t e c t i o n  Clause of t h e  Four teen th  Amendment. 
Avery v. Midland County, 390 U.S. 474 (1968).  
243. Kramer v .  Union Free  School D i s t r i c t ,  395 U.S. 626 (1969) .  
244. 410 U.S. 719 (1973) .  
245. 100 S. C t .  1811 (1981)  
246. The q u e s t i o n  i s  compl ica ted  by t h e  f a c t  t h a t  t h e  power e x e r c i s e d  by 
each management agency v a r i e s  s i g n i f i c a n t l y .  In  most s t a t e s  a u t h o r i t y  
t o  implement t h e  wa te r  q u a l i t y  management p l a n s  i s  s p r e a d  o v e r  many 
d i f f e r e n t  a g e n c i e s .  Apparen t ly ,  t h e  g r e a t e r  t h e  number of  management 
a g e n c i e s  t h e  l e s s  t h e  a u t h o r i t y  each  agency e x e r c i s e s  and ,  h e n c e ,  t h e  
h a r d e r  i t  would be t o  e s t a b l i s h  the  a p p l i c a b i l i t y  of  t h e  Reynolds 
p r  i n c  i p  l e  . 
The F o u r t e e n t h  Amendment does  n o t  c o n t a i n  t h e  F i f t h  Amendment language 
t h a t  p r i v a t e  p r o p e r t y  s h a l l  n o t  be taken f o r  p u b l i c  u s e  w i t h o u t  j u s t  
compensation.  The F o u r t e e n t h  Amendment p r o v i d e s  t h a t  no s t a t e  s h a l l  - 
d e p r i v e  any pe r son  of  p r o p e r t y  wi thou t  due p r o c e s s  o f  law. Some c a s e s  
and commentators h a e  i n t e r p r e t e d  s e v e r a l  supreme c o u r t  d e c i s i o n s  a s  
i n c o r p o r a t i n g  t h e  F i f t h  Amendment compensation c l a u s e  i n t o  t h e  
F o u r t e e n t h  Amendment through t h e  due p r o c e s s  c l a u s e .  The b e t t e r  
i n t e r p r e t a t i o n  i s  t h a t  t h e s e  d e c i s i o n s  have found independent  p u b l i c  
use  and j u s t  compensation requ i rements  w i t h i n  t h e  d e f i n i t i o n  o f  due 
p r o c e s s .  Nowak, C o n s t i t u t i o n a l  Law 440 (1977) .  
248. Agins v. C i t y  o f  T iburon ,  100 S. C t .  2138, 2141 (1980) .  
249. Woodbury County S o i l  Conserva t ion  D i s t r i c t  v .  O r t n e r ,  279 N.W. 2d 276 
(1979) .  See a l s o  n o t e s  216-7 supra  and accompanying t e x t .  
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252. Agins v .  C i t y  of  T iburon ,  100 S. C t .  2138, 2141 ( 1 9 8 0 ) ,  c i t i n g  Penn 
C e n t r a l  Transp.  Corp. v .  New York C i t y ,  438 U.S. 104,  n .  36 (1978) .  
253. Id .  These two c a s e s  a r e  good examples of  j u d i c i a l  r e l u c t a n c e  t o  
c o n s i d e r  t h e  landowner ' s  o p p o r t u n i t y  c o s t s .  In  bo th  c a s e s ,  t h e  
landowners argued t h a t  t h e y  would make c o n s i d e r a b l e  amounts o f  money 
wi thou t  t h e  r e g u l a t i o n s .  The Cour t  r e p l i e d  t o  t h e s e  arguments by 
n o t i n g  t h e  r e a s o n a b l e ,  a l though  l e s s e r ,  r e t u r n s  a v a i l a b l e  w i t h  t h e  
r e g u l a t i o n s .  
254. S t a t e  v. Dex te r ,  202 P.  2d 906 (Wash. 1949) ,  invo lved  Washington 's  
f o r e s t  p r a c t i c e  law. T h i s  law r e q u i r e d  a  landowner t o  s e c u r e  a  c u t t i n g  
p e r m i t  p r i o r  t o  c u t t i n g  t imber  on h i s  l a n d  and t o  l eave  uncu t  a l l  
ponderosa  p i n e  l e s s  than s i x t e e n  i n c h e s  i n  d i a m e t e r .  The Washington 
Supreme Court  h e l d  t h a t  t h e r e  was no t a k i n g ,  a l t h o u g h  t h e  landowner was 
economica l ly  burdened by t h e  law. The Uni ted  S t a t e s  Supreme Court  
a f f i r m e d  t h i s  d e c i s i o n  w i t h o u t  o p i n i o n .  Dexter  v. Washington,  338 U.S. 
863 (1949) .  
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